wJJURNALUL JURIDIC NATIONAL:
TEORIE SI PRACTICA” SR.L.

Publicatie stiintifico-practica de drept

L HAIIHOHATbHBIH FOPHIMYECKHUI KYPHA:
TEOPHS W NIPAKTHKA” 0.0.0.

HayuyHo-npakTHyeckoe NpaBoBoe U3IaHUE

»wNATIONAL LAW JOURNAL:
THEORY AND PRACTICE” L.L.C.

Scientific and practical Publication in law

Certificat de inregistrare nr. 1013600031111 din 30.09.2013
eliberat de Camera Inregistrarii de Stat

ISSN 2345-1130

Revista inclusa in Registrul National al revistelor stiintifice
de profil prin hotarirea comuna nr. 158 din 26.10.2017 a
Consiliului Suprem pentru Stiinta si Dezvoltare Tehnologica
si a Consiliului Suprem pentru Acreditare si Atestare al ASM.

Revista este inclusa in baza stiintifica internationala Index
Copernicus International (Republica Polona)

Tipul C
XKypHan BritoueH B HaroHanbHbIN peecTp NpoduIbHbIX
HAay4HBIX JKypHAJIOB COBMECTHBIM pemieHueM Ne 158 ot
26.10.2017 Beicmiero coBeTa 1o HayKe U TEXHOIOTUIECKOMY
pasButuio 1 Beiciero CoBeTa 0 akKKpeaUTaIlluH U
arrectanuy AKajgeMun HayK MoJIoBbI.

The magazine included in the national register of scientific
magazines profile of joint decision nr. 158 0f 26.10.2017
of the Supreme Council for Science and Technological
Development and the Supreme Council for Accreditation and
Attestation of Academy of Sciences of Moldova.

Fondatori:
Institutia Privati de invitimint
Institutul de Stiinte Penale si Criminologie Aplicatd
Intreprinderea cu capital strain «Demsta» S.R.L.

Se editeaza din martie 2013

Nr. 3(31) 2018
Redactor-sef L. Arsene

Redactor stiintific O. Bejan, doctor in drept

Colegiul de redactie:

G. Alecu, doctor in drept, prof. univ., (Constanta, Romania);
P. Biriukov, doctor in stiinte juridice, profesor (Voronej, Federatia
Rusa); V. Bujor, doctor in drept, prof. univ.; G. Costachi, doctor
habilitat in drept, prof. univ.; N. Egorova, doctor in stiinte
juridice, profesor (Volgograd, Federatia Rusa); I. Guceac, doctor
habilitat in drept, prof. univ., membru corespondent al ASM;
V. Gutuleac, doctor in drept, prof. univ.; [I. latenko, doctor in
stiinte juridice, profesor, academician (Moscova, Federatia
Rusa); E. Haritonov, doctor in stiinte juridice, profesor, membru
corespondent al AS din Ucraina (Odesa, Ucraina); V. Sepitko,
doctor in stiinte juridice, profesor, membru corespondent al AS
din Ucraina (Harkov, Ucraina).

Adresa redactiei: Casa Presei, et. 5, of. 512,
str. Pugkin 22, mun. Chisinau, MD-2012, Republica Moldova
Tel.: 022-233790
E-mail: jurnaljuridic@mail.ru
Pagina Web: jurnaljuridic.md

SUMAR

Gheorghe COSTACHI. Securitatea persoa-
nei reflectatd in conceptia internationald a
securitdtii umane si strategia securitdtii nati-
onale a Republicii Moldova..........c.cceueeee.

Adelina  FLOREA, Ecaterina BALTAGA.
Unele considerente referitor la reglementarile
interne si externe ale principiului egalitatii in
constructia procesuald de drept a raspunderii
JUIIAICE oo

Huxonait HECITPABA. KorepeHTHOCTH Je-
MOKPAaTHYECKOTO IPaBOCO3HAHUS M IPaBO-
CITABHBIX TIPUHITHIIOB ....cvveenveenveenreeneeeeeennees

Octavian BEJAN. O metodologie de masura-
re a descoperirilor criminologice.................

CranucnaB MO3O0JIb. I'ene3nc moHsTHs 06€3-
OMAaCHOCTH B KPUMHUHOJOTHYECKOM KOHTEK-

Ilie BOTNARI. Elemente de drept comparat
in domeniul temeiurilor si conditiilor de efec-
tuare a masurilor speciale de investigatii in
cadrul procesului penal............cooeenieennenn.

Olga US. Qualification of crimes committed
in participation according criminal code of
UKTAINE ...ttt

Urops I'NIAJIEP. ITpeumyiecTsa BbIIACIEHUS
B CTPYKType cymeOHOro pa3z0upareinbcTBa
3TaloB yCTaHOBJICHUS! BUHBI OOBHHSEMOTO U
HA3HAYCHUS HAKABAHMS ...eeveveeneeeeniieaneeeanneens

Uliana SIRBU. O explicatie analiticd prin
prisma cauzei si efectului a procurdrilor cu
probleme juridice din banii publici..............

Ton DANOI, Dumitru CHEPTEA. Natura ju-
ridicad a contractului de tranzactie................

Onbra TATAP. [Ipuamun cBoOoIbI 1OTOBOpA-
HEePBBIN IIar K 3aKII0YCHHIO HETTOMMEHOBAaH-
HBIX 10TOBOpOB B Pecmybnuke Monjosa u B
D110)% 070 Qea § o 21 € . SR

Haranes PEBEXA. IlpaBoBoii cTatyc rocy-
JAPCTBEHHOTO CITYKAIICTO ...cneveeeneeeeneeeannens

Opect PAHEBUY. lo murtanHs peaizamii
KOHCTHTYI[IHHOTO TIpaBa Ha IEHCiliHe 3a0e3-
MEUCHHS B YKPATHI ...vvvveeirieeeirieeesireeeneneens

Alona NAICHENKO. Electronic evidence in
€CONOMIC COUTT .ervnvtireriiireeiiieeeeiieeeeieeaeans

Muxaitno TEPHYIIAK. OcobauBocTi po3-
DISTy OKPEMHX KaTeropidt amMiHiCTpaTUBHHUX
CIpaB y KOHTEKCTI YTOYHEHHS IPOLECYalb-
HOT'O 3aKOHO/IaBCTBA

10

16

23

33

39

43

49

54

59

64

70

78

84

\. J

Culegere si paginare computerizatd. Bun de tipar 07.06.2018. Formatul 60x84-'/,. Tipar ofset.
Coli tipar conv. 11,75. Imprimat la ,, Tipocart Print” SRL, mun. Chiginau. Tirajul 300 ex.




JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALOHAJIBHBIIl FOPHMYECKHIT KYPHAIL: TEOPHS I TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

Drept constitutional

CZU 342.7:351.746(478)

SECURITATEA PERSOANEI REFLECTATA
N CONCEPTIA INTERNATIONALA A SECURITATII UMANE
SI STRATEGIA SECURITATII NATIONALE A REPUBLICII MOLDOVA

Gheorghe COSTACHI,
doctor habilitat in drept, profesor universitar

REZUMAT
Dintotdeauna problema securitatii a fost o sarcina importanta pentru orice societate si orice stat, deoarece fara asigurarea
acesteia nu poate exista nici statul, nici societatea, nici persoana.
O particularitate distincta a abordarii contemporane a problemei rezida in recunoasterea prioritatii intereselor omului,

altfel spus, afirmarea tot mai pronuntata a securitatii persoanei.

Scopul acestui articol rezida in studierea securitatii persoanei in contextul securitatii nationale a Republicii Moldova, in
baza conceptiei internationale a securitatii umane si a Strategiei securitatii nationale a Republicii Moldova.
Cuvinte-cheie: securitate, securitate nationala, securitatea persoanei, stat, societate, persoana.

THE SECURITY OF THE PERSON REFLECTED IN THE INTERNATIONAL CONCEPT
OF HUMAN SECURITY AND THE NATIONAL SECURITY STRATEGY OF THE REPUBLIC
OF MOLDOVA

Gheorghe COSTACHI,
Candidate of Legal Sciences, professor

SUMMARY

The security issue has always been an important task for any society and any state, because without its assurance there

can not be neither the state, nor the society, nor the person.

A distinct feature of the contemporary approach to the problem lies in recognizing the priority of human interests, in
other words, the increasingly pronounced assertion the security of the person.

The purpose of this paper is to study human security in the system of national security of the Republic of Moldova,
on the basis of the international concept of human security and the National Security Strategy of the Republic of Moldova.

Keyword. security, national security, human security, state, society, personality.

Introducere. Dintotdeauna problema securitdtii
a fost o sarcind importanta pentru orice socie-
tate si orice stat, deoarece farad asigurarea acesteia nu
poate exista nici statul, nici societatea, nici persoana
[3, p. 359]. Pina la inceputul sec. al XX-lea, securita-
tea a fost privita fie ca mentinerea suveranitatii statu-
lui prin consolidarea frontierelor acestuia (securitatea
externd), fie ca suprimarea pericolelor interne — ge-
nerate de infractori, opozitie, diferite alte probleme
(securitate internd). Abia spre sfirsitul sec. al XIX-lea
— inceputul sec. al XX-lea s-a Inregistrat o tendinta
din ce in ce mai pronuntatd a omenirii spre crearea
conditiilor de securitate pentru viata persoanei [14, p.
275].

In plan stiintific, sfirsitul secolului al XX-lea a
fost marcat de un interes sporit manifestat fatd de

problema securitatii. Au fost studiate diferite aspecte
ale acesteia, fiind elaborate si noi conceptii. O parti-
cularitate distinctd a abordarii contemporane a pro-
blemei rezida in recunoasterea prioritatii intereselor
omului in contextul problematicii securitatii. Cu toate
acestea, subaprecierea traditionala a omului si negli-
jarea valorii vietii umane, au conditionat abordarea
constantd a securitati sub aspectul securitatii natio-
nale (statale). Problemele nemijlocite ale omului au
fost privite adeseori in contextul securitdtii sociale,
in timp ce aceasta nu intotdeauna este plasata la locul
potrivit in contextul securitdtii nationale. O asemenea
abordare, potrivit cercetatorilor, reflecta un model de
dezvoltare a societatii In care omul este doar un mij-
loc al dezvoltarii economice i nu scopul acesteia [12,
p. 135].
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Pe cale de consecintd, actualmente, in literatura
de specialitate (din diferite tari) o atentie distincta se
acorda securitatii persoanei n ipostaza sa de element
component al securitafii nationale §i internationale
[19, p. 4]. Aceasta este vazutd ca una din necesita-
tile vitale ale omului, fara satisfacerea careia indivi-
dul neputind sa existe, sa actioneze si sd se dezvolte
normal in societate. Mai mult, necesitatea data sta si
la baza securitatii grupurilor sociale, comunitatilor,
statelor, societatii in ansamblu [18, p. 12]. Sub acest
aspect, destul de justificat securitatea este apreciata ca
o valoare sociala cheie, fara de care semnificatia ce-
lorlalte valori este pusa sub semnul intrebarii [19, p.
4; 20, p. 16-17; 3, p. 359]. Pornind de la aceasta, nu-
merosi cercetatori argumenteaza existenta unui drept
al persoanei la securitate ca element indispensabil al
statutului sau juridic [19, p. 4; 4, p. 18].

Din perspectiva datd sustinem opinia expusa in
doctrind [25, p. 2816], potrivit cireia securitatea
poate fi privitd ca fundament al dezvoltarii durabile
a relatiilor juridice, care asigura protectia intereselor
vitale ale persoanei, statului §i societatii, precum si
mentinerea pacii civile, politice si stabilitatea sociald
in societate.

Prin urmare, in doctrina contemporanid se evi-
dentieaza ca respectarea echilibrului celor mai vitale
interese ale omului in societate este unul dintre prin-
cipiile fundamentale ale asigurarii securitatii statului
[23, p. 39].

Scopul studiului. Pornind de la cele mentionate,
in studiul de fatd ne propunem realizarea unei abor-
dari comparative a securitdtii persoanei, din perspec-
tiva conceptiei internationale in domeniu si a Stra-
tegiei Securitdtii Nationale a Republicii Moldova,
in vederea aprecierii masurii 1n care statul nostru a
reusit reflectarea si garantarea normativa a securitatii
persoanei.

Rezultate obtinute si discutii. Vorbind nemijlocit
despre Republica Moldova, reiteram ca, in prezent,
aceasta se dezvolta potrivit standardelor recunoscute
la nivel international, inclusiv in materia drepturilor
omului. Totusi, in pofida consacrarii constitutionale
si legislative a drepturilor si libertatilor fundamentale
ale omului, cit si a altor valori democratice, lipseste
o conceptie clard a securitdatii persoanei, care sa pre-
vada protectia persoanei fata de diferite amenintari si
pericole, prin aceasta garantindu-se dezvoltarea libe-
ra si durabild a acesteia [21, p. 8]. Unele elemente in
acest sens pot fi desprinse din actele ce contureaza
politica de securitate a Republicii Moldova, pe care
in cele ce urmeaza ne propunem sa le analizam, tras-
ind totodata si o paralela cu conceptia internationald a
securitatii persoanei.

Initial, vom preciza c, prin esenta sa, conceptia
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securitatii persoanei se distinge de conceptiile tradi-
tionale ale securitatii, In care drept obiect principal
al analizei erau statele. Respectiv, deja cetdtenii §i
obiectul principal in sfera securitatii; or, ,,securitatea
persoanei vizeaza posibilitatea protectiei oamenilor
in aceeasi masurd in care sunt protejate statele” [9,
p. 6]

Potrivit cercetatorilor, nucleul intereselor nationa-
le intr-o societate democratica trebuie sa fie necesita-
tile oricarei persoane, intrucit doar garantarea acesto-
ra poate sa asigure statului si societatii o reala stabi-
litate si securitate. Protectia regimului constitutional,
a suveranitagii i integritatii teritoriale, asigurarea
stabilitatii politice, economice si sociale, respectarea
neconditionatd a legii si mentinerea ordinii de drept,
dezvoltarea colaborarii internationale, constituie, in
esenta lor, doar modalitati si mijloace de asigurare a
celui mai important si vital interes al statului — dez-
voltarea multilaterala a persoanei [16, p. 151].

O componentd importantd a calitdfii vietii este
considerata libertatea si protectia omului fata de dife-
rite pericole si amenintari, reducerea vulnerabilitatii
sale fata de riscurile contemporane. In acest context,
conceptia contemporand a dezvoltarii umane determi-
nd securitatea persoanei ca o posibilitate de a folosi
dreptul de a alege 1n conditii de libertate si securitate,
precum si increderea totald in aceea ca aceste posibi-
litati se vor mentine si pentru viitor [12, p. 135-136].

In doctrind, securitatea persoanei este definitd
ca viata persoanei liberda de orice pericol si calitatea
acesteia Insotita de crearea conditiilor pentru dezvol-
tarea libera, realizarea drepturilor sale si a posibilita-
tilor de a participa la viata sociala (la nivel national si
global) [11, p. 109].

Potrivit unor cercetatori, securitatea persoanei
poate fi privitd sub un dublu aspect: cantitativ — ce
tine de bunastarea materiala si calitativ — legat de
protectia demnitatii umane, care cuprinde autonomia
individuala, controlul asupra propriei vieti i parti-
ciparea la viata societatii. Eliberarea fata de asupri-
rea structurilor puterii (globale, nationale sau locale)
constituie o conditie obligatorie pentru asigurarea se-
curitatii persoanei [10, p. 162].

In esenta sa, securitatea persoanei este o catego-
rie ce reflectd un fenomen social complex, ce se ca-
racterizeaza printr-o legaturd organica a omului, aflat
in pericol, cu mediul social, cu societatea. Factorul
social are o semnificatie decisiva in mecanismul de
survenire si anihilare a pericolului. Dat fiind faptul ca
omul este o fiinta sociald, interesele vitale ale acestuia
si conditiile concrete de existenta, inclusiv cele mar-
cate de pericol, sunt determinate social. Amenintari-
le care formeaza pericolul, de asemenea, au o natura
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sociala (fie deriva din diferite surse sociale, fie sunt
admise de citre acestea). De aici se poate deduce ca
societatea trebuie sa fie responsabila de soarta omului
aflat 1n situatie de pericol, iar acesta la rindul sau, are
dreptul la asigurarea securitatii sale prin mijloace so-
ciale [26, p. 144].

Statul are un rol activ si decisiv in asigurarea se-
curitatii persoanei, garantand drepturile si libertatile
acesteia, adicd asuméandusi o totalitate de obligatii
fata de persoand. Relatiile dintre persoana si stat, per-
soand si societate se bazeaza pe unitatea drepturilor si
obligatiilor reciproce ale acestora. Doar in asemenea
conditii se realizeaza echilibrul intre interesele per-
soaneli, societdtii si ale statului [22, p. 31]. Prin urma-
re, statul, exercitdndusi functiile sale, este obligat sa
asigure securitatea persoanei $i a societatii in ansam-
blu, s vegheze asupra respectarii intereselor tuturor
paturilor sociale cu ajutorul sistemului de drept [24,
p. 312].

La nivel international, Raportul dezvoltarii umane
al Organizafiei Natiunilor Unite din anul 1994 [15]
a fost consacrat in exclusivitate securitatii umane. In
acest raport, pentru prima datd au fost combinate con-
ceptia securitatii si cea a dezvoltarii umane datoritd
legaturii strinse intre acestea: prima se refera la extin-
derea libertatii omului, iar a doua — la protectia liber-
tatilor vitale ale omului fatd de amenintari. Respectiv,
s-a accentuat cd securitatea necesita atentie fatd de
toate riscurile dezvoltarii omului [13, p. 80].

In raport s-a propus dezvoltarea ideii tratarii ex-
tinctive a conceptiei securitatii persoane, fiind iden-
tificate in continutul acestor doi factori interdepen-
denti:

»protectia fata de evenimentele nedorite si da-
unatoare ale vietii cotidiene” (cunoscuta ca libertatea
de frica);

»protectia fatd de amenintarile permanente ale
foamei, maladiilor, infractiunilor si asupririlor/repre-
saliilor” (cunoscuta ca libertate de necesitdti).

In acelasi timp, au fost expuse sapte componen-
te distincte ale securitatii persoanei [8]: securitatea
economicd, securitatea alimentara, securitatea ocro-
tirii sanatatii, securitatea ecologicd, securitatea per-
sonald, securitatea publica si culturald, securitatea
politica.

Pornind de la aceste dimensiuni ale securitatii,
in continuare ne propunem sa identificim elemente
similare ale securitd{ii persoanei in textul Strategiei
securitatii nationale a Republicii Moldova [5].

1. Securitatea economica a persoanei — este
vazuta ca starea de asigurare a persoanei cu un venit
suficient pentru satisfacerea necesititilor sale vitale
(venitul minim garantat) [15]. Drept factori ce ame-
ninta securitatea economica sunt considerati indicii de

somaj — unul dintre principalii indicatori ai securitatii
economice a omului. Respectiv, posibilitatea angaja-
rii in cAmpul muncii constituie o conditie prioritard in
prevenirea saraciei si a consecintelor acesteia pentru
om [17, p. 5].

Potrivit Strategiei securitatii nationale a Repu-
blicii Moldova ,,securitatea economica reprezinta o
parte componentd indispensabila a securitatii natio-
nale. Astfel, actiunile autoritatilor administratiei pu-
blice centrale vor fi orientate spre crearea unor con-
ditii interne §i externe care sd asigure independenta
economiei nationale, o crestere economica durabila,
satisfacerea necesitaitilor statului si ale cetiatenilor,
combaterea siraciei, competitivitatea pe pietele
externe”. Din punctul nostru de vedere, legiuitorul
destul de vag prezintd securitatea economicad a per-
soanei, practic ignorind asemenea amenintari precum
somajul si migrarea fortata [21, p. 10]. Prin urmare,
constatam ca Strategia nu oferd un mecanism eficint
si efectiv de combatere a acestor amenintari.

2. Securitatea alimentara — presupune accesibi-
litatea principalelor produse alimentare, altfel spus,
cantitatea necesara si accesul liber la acestea, capaci-
tatea populatiei de a le procura (accesibilitatea fizica
si economica a produselor alimentare) [15]. Amenin-
tarile la adresa securitatii alimentare sunt evaluate in
baza analizei urmatorilor indicatori: consumul zilnic
de calorii in procente raportate la necesitatile minime,
indicele producerii alimentelor pe cap de locuitor, co-
eficientul dependentei fatd de importul de produse
alimentare etc. [17, p. 5].

Potrivit Strategiei ,,politica de stat va asigura de-
plina si eficienta gestionare a resurselor alimentare
strategice. Credibilitatea, siguranta si calitatea pro-
duselor alimentare constituie criterii fundamentale
carora Republica Moldova li se va conforma pentru
a asigura protectia sanatatii consumatorului si com-
petitivitatea produselor alimentare pe pietele inter-
ne si cele externe. Securitatea alimentara internd va
reprezenta una din prioritatile dezvoltarii sectorului
agroindustrial. Principiul ,,de la produse alimentare
sigure la un regim alimentar sanatos” va sta la baza
dezvoltarii politicilor si a planurilor de actiuni, a ela-
borarii si adoptarii unui cadru normativ in domeniul
calitatii, sigurantei si al securitatii alimentare, precum
si a protectiei sanatatii consumatorilor. in scopul pro-
tectiel sanatatii consumatorilor vor fi elaborate si im-
plementate programe de monitorizare a amenintarilor
din lantul alimentar” [5].

in pofida recunoasterii unor importanti vectori ai
securitatii alimentare precum: asigurarea calitatii pro-
duselor alimentare, protectia sanatatii consumatorilor

......

ternd si externa, totusi trebuie subliniat cd Strategia
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nu prevede un asemenea moment important precum
este puterea de cumparare a populatiei (accesul fizic
si economic la alimente) [21, p. 10]. Sub acest aspect,
putem sustine cd securitatea alimentard este strins
legatd de securitatea economicd a persoanei, aceste
dimensiuni fiind interdependente.

3. Securitatea ecologica — presupune libertatea
si protectia fatd de amenintarile poludrii mediului. In
concret, aceasta cuprinde urmatoarele momente: be-
neficierea de aer curat si apa nepoluata; posibilitatea
obtinerii de alimente ecologic pure; posibilitatea de a
trai In conditii care nu prezinta pericol ecologic pen-
tru sanatate (locuinta, conditii de munca etc.); protec-
tia fata de catastrofe ecologice [15].

Amenintarile la adresa securitatii ecologice sunt
determinate de nivelul de poluare radioactiva sau chi-
mica a mediului, a radiatiei geomagnetice si electro-
magnetice [17, p. 5].

In scopul asigurarii securitdtii ecologice in con-
text transfrontier, regional si international, Strategia
prevede luarea urmatoarelor masuri [5]: armonizarea
legislatiei nationale din domeniul protectiei mediului
la Directivele Europene; monitorizarea si prevenirea
proceselor geologice periculoase; monitorizarea si
prognozarea hazardurilor naturale periculoase; redu-
cerea poludrii componentelor de mediu ca rezultat al
activitatii antropogene; asigurarea informarii opera-
tive in cazul poluarii accidentale a componentelor de
mediu; reducerea si eliminarea impactului substante-
lor chimice toxice asupra mediului si a sanatatii popu-
latiei; remedierea terenurilor contaminate cu poluanti
organici persistenti”. Dupa cum se poate observa, in
acest domeniu este prevazut cel mai complex sistem
de masuri de asigurare a securitatii. Cu toate acestea
insd, este eludata posibilitatea recuperarii prejudici-
ilor cauzate persoanei prin actiunea factorilor eco-
logici [21, p. 10], moment ce necesitd a fi remediat
in contextul in care se va contura o noud conceptie a
securitatii persoanei.

4. Securitatea sanatatii — presupune protec-
tia persoanei fatd de riscurile de imbolnavire, altfel
spus posibilitatea de a trai intr-un mediu sigur pen-
tru sanatate, dar si accesibilitatea serviciilor medicale
[15]. Drept amenintari la adresa securitatii sanatatii
sunt conditiile nefavorabile de viata: alimentatia ne-
corespunzatoare, conditii de munca nocive, venituri
mici si instabile, sdracia si accesul redus la serviciile
medicale. In acelasi timp, principalele riscuri pentru
sdnatate sunt: poluarea mediului de viata (a solului,
a apei potabile, a aerului atmosferic, poluarea radio-
logicd si chimica a alimentelor), noile biotehnologii,
mortalitatea materna etc. [17, p. 6].

Pentru asigurarea securitdtii sanatatii persoanei,
Strategia prevede [5]: ,,reducerea raspindirii bolilor
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(prin elaborarea si implementarea unor politici si pro-
grame nationale de profilaxie primara si secundara,
inclusiv prin promovarea sanatatii, prin informarea si
modificarea comportamentelor de risc, prin extinde-
rea vaccinarii profilactice, prin marirea potentialului
de interventie pentru detectarea, localizarea si lichida-
rea focarelor epidemice, prin cooperare internationala
in scopul protectiei teritoriului tarii de importul si de
raspindirea maladiilor transmisibile, prin implemen-
tarea Regulamentului Sanitar International); mentine-
rea sanatatii publice (prin dezvoltarea capacitatilor de
adaptare si de raspuns la un sir de factori ambientali i
sociali, cum ar fi poluarea apei potabile, schimbarea
climei, utilizarea substantelor si a deseurilor chimice
toxice si prin realizarea masurilor de prevenire a ma-
ladiilor conditionate de acesti factori); monitorizarea
permanenta a raspindirii infectiei HIV/SIDA, stabili-
zarea situatiei epidemice a tuberculozei.” Analizind
aceste prevederi ale Strategiei, putem observa ca in
contextul asigurarii securitatii sanatatii a fost trecut
cu vederea un asemenea moment important precum
asigurarea accesibilitatii serviciilor medicale efective
[21, p. 10], ceea ce necesita a fi remediat in conditiile
conturdrii unei noi conceptii a securitatii persoanei.

5. Securitatea personald — presupune libertatea
si protectia persoanei fatd de amenintarile si violenta
fizica [15]. Amenintari la adresa securitatii persoanei
pot fi: accidentele si catastrofele naturale si tehnoge-
ne; accidentele la locul de munca, in transport, acasa;
mortalitatea cauzata de accidentele rutiere; cresterea
nivelului criminalitatii etc. In acelasi timp, merita
atentie asemenea amenintari precum: violenta statu-
lui (tortura fizica, munca fortata in zone de pericol
sporit pentru viatd i sandtate etc.), violenta asupra
copiilor si femeilor, violenta la locul de munca, cres-
terea violentei psihice ca trasaturi caracteristice ale
dezvoltarii contemporane, ce prezinta pericol pentru
viata si sanatatea persoanei [17, p. 6-7].

Potrivit Strategiei, pentru securitatea persoanei
sunt necesare masuri de asigurare a ,,apararii vietii,
sanatatii, onoarei, demnitatii, drepturilor, libertatilor,
intereselor si averii cetatenilor de atentate criminale,
prevenirea §i curmarea infractiunilor, mentinerea or-
dinii publice si a securitatii publice, supravegherea
de stat iIn domeniul protectiei civile si al apararii im-
potriva incendiilor pe intreg teritoriul tarii; reducerea
fenomenului infractional, a gradului de victimizare
si de sporire a securitdtii si a ordinii publice pentru
asigurarea protectiei cetdtenilor, inviolabilitatii pro-
prietatii si a celorlalte valori patrimoniale si nepatri-
moniale” [5].

Pornind de la faptul ca una dintre céile de asigu-
rare a securitatii nationale este combaterea factorului
criminogen, cercetatorii autohtoni considera oportuna
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desemnarea protectiei persoanei fatad de atentatele cri-
minale cu expresia ,,securitate criminologica”, intru-
cit reflecta mai adecvat atit esenta activitatii ca parte
a unei strategii nationale de securitate, cit si scopul
urmdrit — asigurarea securitafii persoanei, societatii si
a statului [1, p. 14-19; 2, p. 89-93; 6, p. 41-42]. In
opinia noastrd, o asemenea propunere este binevenita
nu doar pentru conturarea conceptiei securitatii per-
soaneli, dar si pentru consolidarea securitatii nationale
a Republicii Moldova.

6. Securitatea societala si culturala — presupu-
ne siguranta pluralismului cultural al minoritatilor si
protectia dezvoltarii sociale (pastrarea identitatii cul-
turale) [15]. Amenintarile la adresa securitatii socie-
tale si culturale genereaza distrugerea comunitatilor
traditionale precum: familia, comunitatea, organizatia,
grupul etnic etc. In concret, asemenea amenintéri pot
fi: monopolizarea mijloacelor de informare in masa,
manipularea constiintei sociale, sporirea inegalitatii
de sanse, depopularea, migrarea excesiva, raspindirea
pseudocunostintelor si valorilor, raspindirea narco-
maniei etc. [17, p. 7-8].

Pentru asigurarea securitatii culturale si societa-
le Strategia prevede obligatia statului ,,sa garanteze
drepturile reprezentantilor minoritatilor etnice si ale
diferitelor grupuri sociale minoritare; sd sprijine in-
formarea societatii despre istoria si cultura tarii, des-
rile participarii la aceste procese, stimulind astfel spi-
ritul civic si implicarea civild; s respecte n procesul
integrarii minoritatilor etnice in societate identitatea
lor culturald si lingvisticd; sa promoveze in sistemul
educational insusirea limbii de stat a Republicii Mol-
dova, a limbilor minoritatilor nationale, facilitind ast-
fel integrarea sociald; sa asigure respectarea dreptului
cetatenilor Republicii Moldova la libertatea constiin-
tei si a religiei, sd creeze conditiile necesare pentru
functionarea pe teritoriul tarii a cultelor care respec-
ta legislatia nationald. O atentie distincta se acorda:
combaterii tabagismului; consumului abuziv de alco-
ol; tratamentului bolnavilor de alcoolism si de narco-
manie; masurilor de prevenire a proliferdrii narcotice-
lor etc.” [5]. In opinia noastrd, un moment important
eludat la acest capitol este asigurarea securitatii soci-
etale si culturale impotriva discriminarii.

7. Securitatea politici — posibilitatea de a trai
in societatea care recunoaste drepturile fundamentale
ale omului (protectia acestora). Amenintarile la adre-
sa securitatii politice se caracterizeaza prin persecutii
politice, tortura sistematica, rele tratamente, represiu-
nea persoanelor si a grupurilor de catre stat, controlul
ideologiei si al informatiilor [17, p. 8].

In contextul dat Strategia pune accentul doar pe
stabilitatea politicd, care presupune ,,necesitatea im-

plementarii normelor europene de dialog constructiv
intre formatiunile politice, in special intre cele impli-
cate Tn procesele electorale, in scopul depasirii blo-
cajelor care ar putea genera instabilitate politica” [5].
Din punctul nostru de vedere este destul de evident
decalajul dintre securitatea politica a persoanei ca
concept ,,international” si asigurarea stabilitatii poli-
tice ca directie a politicii de securitate a Republicii
Moldova [21, p. 10].

Din perspectiva data precizam ca un important com-
ponent al securitdtii persoanei In Republica Moldova
consta in obligatia respectarii drepturilor si libertatilor
omului in contextul asigurarii securitatii statului. Po-
trivit art. 7 din Legea securitdatii statului [ 7] respectarea
si ocrotirea drepturilor si libertatilor omului constituie
una dintre indatoririle principale ale statului, activitatea
de asigurare a securitatii statului nu poate leza drepturi-
le si libertatile legitime ale omului. Respectiv, nu se ad-
mite: amestecul in viata familiala si particulara; lezarea
dreptului de proprietate privatd; actiuni ce atenteaza la
onoarea si demnitatea omului, daca acesta nu a savirsit
vreo faptd ce prezintd, conform legii, o amenintare la
adresa securitatii statului; urmarirea pentru exprimarea
libera a opiniilor sale politice si religioase. Limitarea
drepturilor si libertatilor omului se efectueaza in stricta
corespundere cu legislatia. Statul asigura secretul scri-
sorilor, telegramelor, al altor trimiteri postale, al con-
vorbirilor telefonice si al celorlalte mijloace legale de
comunicare.

Totodata, persoana care considera ca drepturile si
libertatile ei legitime au fost lezate sau exercitarea lor
a fost limitatd in mod neintemeiat sau a fost Incélcata
procedura exercitarii lor de catre organul (persoana
oficiald) care a exercitat masuri de asigurare a secu-
ritdtii statului, are dreptul sa se adreseze autoritatilor
ierarhic superioare acestora, la procuraturd sau in
instanta judecatoreasca in modul stabilit de legisla-
tie, autoritati obligate s intreprindd masuri in scopul
restabilirii depline a drepturilor si libertatilor lezate
ale persoanei, cu repararea prejudiciului material si
moral n conformitate cu legislatia.

Generalizind, conchidem ca in Republica Moldo-
va nu exista o conceptie clara si completa a securitatii
persoanei ca element component al securitatii natio-
nale, Strategia securitatii nationale a Republicii Mol-
dova fiind destul de lacunara la acest capitol. Acest
fapt influenteaza considerabil eficienta protectiei per-
soanei fatd de diferiti factori negativi, amenintari si
pericole. In conditiile actuale de edificare a statului
de drept si dezvoltare a societatii civile, este evidenta
necesitatea elabordrii unei asemenea conceptii in co-
respundere cu standardele internationale in materie si
asigurarea realizarii efective a acesteia in viata socie-
tatii i a persoanei.
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UNELE CONSIDERENTE REFERITOR LA REGLEMENTARILE INTERNE
SI EXTERNE ALE PRINCIPIULUI EGALITATII iN CONSTRUCTIA
PROCESUALA DE DREPT A RASPUNDERII JURIDICE
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doctor 1n drept, conferentiar universitar

REZUMAT

Principiile generale ale dreptului reprezintd o preocupare constanta a doctrinarilor, exprimand cele mai inalte aspiratii
ale omului: libertatea, egalitatea, dreptatea, unitatea, determinand in acelasi timp existenta realitatii juridice materiale in
calitatea lor de premize ale ordinii juridice pozitive. In jurul acestor percepte cilauzitoare ale dreptului se dezvolta intreaga
viatd juridica interna si internationald, reprezentand un subiect de maxima rezonanta in gandirea juridica. In cele ce urmeaza
vom expune unele reglementari interne si internationale ale principiului egalitatii

Cuvinte-cheie: principii generale, principul egalitatii, egalitatea de tratament, raspundere juridica, dreptul la un proces
echitabil.

SOME CONSIDERATIONS REGARDING THE INTERNAL AND EXTERNAL REGULATIONS
OF THE PRINCIPLE OF EQUALITY IN THE PROCESS CONSTRUCTION OF THE LAW
OF LEGAL LIABILITY

SUMMARY
The general principles of law are a constant preoccupation of the doctrines, expressing the highest aspirations of man:
freedom, equality, justice, unity, while at the same time determining the existence of material juridical reality in their capa-
city as premises of the positive juridical order. Around these guiding principles of law, the entire domestic and international
legal life develops, representing a subject of maximum resonance in legal thinking. In the following, we will set out some

internal and international regulations of the principle of equality.
Keywords: general principles, principle of equality, equal treatment, legal liability, right to a fair trial.

Introducere. Principiul egalitatii ca fenomen
ce apartine dreptului a fost studiat de juristi te-
oreticieni ilustri. Rdspunderea juridica, ca fenomen
social, de asemenea, a fost si continua sa fie reflec-
tatd in lucrarile specialistilor juristi, sociologi, care
au incercat sa releve latura sociald a principiului
egalitatii din continutul fenomenului de raspundere
juridica. Astfel, ori de céte ori se Intilneste abordarea
acestui fenomen, el este examinat din perspectivele
cele mai evidente, cele juridice. Tocmai de aceea am
considerat ca relevarea uneia dintre dimensiunile
sociale ale raspunderii juridice coincide anume cu
incercarea de a scoate si pune In lumina socialului
esenta si continutul principiului egalitatii juridice,
ceea ce am realizat in prezentul articol.

Scopul studiului constd in analiza multilaterala
si complexa a principiului egalitatii juridice, sinteti-
piu prin intermediul constructiei procesuale de drept
a raspunderii juridice. In cele ce urmeaza vom face
cateva referiri la una dintre exigentele principiului

10

egalitatii juridice, atunci, cand il includem 1in sis-
temul principiilor raspunderii juridice, cu retinerea
unor reglementari interne si internationale.

Materiale si metode aplicate. Pentru atingerea
scopului propus, au fost aplicate diferite metode de
cercetare stiintifica: inductiva si deductiva, compa-
rativa, a interpretarii logice a normelor de drept etc.
Drept suport stiintific $i normativ au servit lucrarile
cercetatorilor autohtoni si strdini.

Rezultatele obtinute si discutii. In secolul al
XXI-lea principiile generale ale dreptului sunt in-
vocate tot mai des si actualmente se poate afirma
ca ele fac parte din cultura juridici europeani. in
statele-membre ale UE protectia drepturilor persoa-
nelor prin aplicarea principiilor generale a parcurs o
cale spectaculoasa, drepturile fiind protejate nu nu-
mai de instantele judiciare obignuite, ci si de organul
de control al constitutionalitatii legilor, cu toate ca
exista o diferenta de procedura [1,p. 61].

Astfel, principiul egalitatii de drept, pe buna
dreptate, 1si regaseste expresia legald si faptica in
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societatea contemporand. Expresia cea mai succinta
a principiului egalitatii sunt urmatoarele reguli: in
situatii similare - reguli similare, in situatii diferi-
te - reguli diferite, iar exceptiile ce contin distinctii
sociale nu pot fi fondate decat pe utilitate comu-
na. Totusi, interesul general poate limita principiul
egalitatii, ca interes general fiind calificate de catre
Consiliul Constitutional Francez urmatoarele: lup-
ta contra fraudei fiscale, a evaziunii fiscale; lupta
contra consumului de alcool, incurajarea mobilitatii
geografice a francezilor, diversificarea modalitatilor
de recrutare in functii politice inalte; respectul au-
toritatii lucrului judecat; diversificarea structurilor
institutiilor publice de ingrijire si asistenta sociald;
necesitati legate de conditiile de exploatare a unei
opere de artd [2, p. 126-132].

In dreptul contemporan doctrina dreptului natu-
ral fundamenteaza drepturile si libertatile omului.
Pentru a ilustra citam primul alineat al preambulu-
lui Declaratiei Universale a Drepturilor Omului care
indica ,,Considerand ca recunoasterea demnitatii in-
erente tuturor membrilor familiei umane si a dreptu-
rilor lor egale si inalienabile constituie fundamentul
libertatii, dreptatii si pacii in lume...” si articolul 1 al
Declaratiei adoptatd de Adunarea Generald a ONU
la 10 decembrie 1948: Toate fiintele umane se nasc
libere si egale in demnitate si in drepturi. Ele sunt in-
zestrate cu ratiune si constiinta si trebuie sa se com-
porte unele fata de altele in spiritul fraternitatii”.

Una dintre cele mai cunoscute si influente teo-
rii politico-juridice este Teoria Contractului Social,
ai carei reprezentanti de seama au fost englezii J.
Locke si T. Hobbes alaturi de francezul Ch. Mon-
tesquieu si J. J. Rousseau. Ideea de baza care se de-
gaja din aceasta teorie este aceea ca prin intermediul
contractului s-a gasit o forma de asociere care sa
apere si sa garanteze atat persoancle, cat si bunurile
fiecarui asociat si care sa-i permita fiecarui cetatean
sd-si pastreze libertatea si sa afirme egalitatea fata
de ceilalti [3, p. 33].

In cele ce urmeaza vom face cateva referiri la
una dintre exigentele principiului egalitatii de drepti
atunci cand 1l includem in constructia normativa de
drept a raspunderii juridice, cu retinerea unor regle-
mentari interne si europene. Astfel, potrivit art. 6 pa-
rag. 3 lit. d) din Conventia Europeana a Drepturilor
Omului [4], “orice acuzat are, in special, dreptul sa
audieze sau sa solicite audierea martorilor acuzarii
si sa obtina citarea si audierea martorilor apararii in
aceleasi conditii ca si martorii acuzarii”. S-a aratat
cd dispozitiile mentionate in randurile de mai sus
grupeaza, de fapt, trei elemente [5,p.158]: 1) dreptul
acuzatului de a adresa intrebari martorilor acuzarii;
2) dreptul acuzatului de a obtine citarea si intero-
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garea martorilor apdrdarii; 3) egalitatea de tratament
intre acuzare si aparare in ceea ce priveste citarea si
interogarea martorilor. Se poate observa ca art. 6 pa-
ragr. 3 lit. d) din Conventie se referd atat la martorii
acuzarii, cat si la martorii apararii, in aceasta privin-
ta fiind exprimatad exigenta citarii si audierii aces-
tor doua categorii de martori “in aceleasi conditii”,
pentru a fi asigurat astfel echilibrul procesual intre
acuzare si aparare, conditie indispensabila realiza-
rii unui proces echitabil [6, p.243]. Cu alte cuvinte,
textul analizat nu este altceva decat o expresie punc-
tuald a conceptului mai larg de egalitate a armelor,
urmand ca 1n analiza continutului sau instanta euro-
peand sa-l interpreteze ca atare [7, p. 373].

Acest principiu trebuie sa fie respectat in aceleasi
conditii atat in statele-membre care au optat pentru
un sistem de drept de tip anglo-saxon, cat si in sta-
tele-membre in care se aplica sistemul de drept de
tip romano-germanic. Trebuie de mentionat ca prin-
cipiul egalitatii armelor este in stransa legatura cu
notiunea de drept la un proces echitabil, consacrat
prin art. 6 parag. 1 din Conventie [1, p.110]. Curtea
de la Strasbourg a subliniat ca principiul egalitatii
armelor este doar o componentd a notiunii generale
de drept la un proces echitabil [8, p. 112]. In cadrul
art. 6 din Conventie nu gasim o definitie a notiunii
de “proces echitabil”, iar paragr. 3 al acestui articol
reglementeaza anumite “drepturi minime”, care pot
fi calificate ca fiind elemente fundamentale ale noti-
unii de “proces echitabil”, si, totodatd, completeaza
gama drepturilor inscrise 1n art. 6 parag. 1 din Con-
ventie [9, p. 272-273].

Din aceste considerente, in solutionarea cererilor
formulate pe baza paragr. 3, Curtea de la Strasbo-
urg a avut in vedere si dispozitiile cuprinse in pa-
ragr. 1 art. 6 din Conventie [10, p. 370]. Mai mult,
in ipoteza in care Curtea constatd ca drepturile re-
clamantului garantate de paragr. 3 nu au fost incal-
cate, are obligatia de a analiza, in continuare, daca
au fost respectate si drepturile cuprinse in paragr. 1.
In aprecierea unei eventuale incilcari a Conventiei,
se impune ca organul supranational sa faca o anali-
74 atentd, raportata la intregul proces penal, si nu la
o anumitd fazad a acestuia, deoarece un act efectuat
intr-un anumit moment al procesului poate avea re-
levanta in aceasta privinta doar in ipoteza in care are
aptitudinea de a submina 1n sine caracterul echitabil
al procesului penal [8, p. 112].

La modul general, forma jurisdictionalda a ras-
punderii juridice egaleaza toate subiectele raportu-
rilor juridice de raspundere in fata legii procesuale.
Aceasta stabileste statutul juridic individual al su-
biectelor implicate prin metode identice si in cores-
pundere cu caracterele personalitatii fiecaruia, cu
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specificul faptei ilicite comise si consecintele aces-
teia. Anume acest lucru si explicad specificul formei
jurisdictionale care, din punctul de vedere al reflec-
tarii principiului egalitatii de drept, se manifesta prin
stabilirea dreptului fiecaruia la forma procesuala de
aparare si restabilire a drepturilor incélcate, pre-
cum si 1n asigurarea in mod egal a exercitarii aces-
tui drept prin stabilirea obligatiilor procesuale ale
organelor competente [11, p.37]. In acest context,
mentiondm ca CPC RM [12] stipuleaza ca: ,,Orice
persoand interesatd este in drept sd se adreseze 1n
instantd judecdtoreascd, in modul stabilit de lege,
pentru a-si apara drepturile incélcate sau contestate,
libertatile si interesele legitime. Nici unei persoane
nu i se poate refuza apararea judiciara din motiv de
inexistenta a legislatiei, de imperfectiune, coliziune
sau obscuritate a legislatiei in vigoare” (alin. (1) si
(2) art. 5 CPC al RM). De fapt este vorba de liber
acces la justitie, care este garantat de Stat prin crea-
rea de conditii egale in vederea adresarii in instanta
de judecata pentru apararea intereselor si drepturilor
lezate.

Dupa cum am mentionat anterior, egalitatea par-
tilor in drepturile procedurale este garantatd prin
lege si se asigurd de catre instan{d prin crearea po-
a tuturor mijloacelor procedurale pentru sustinerea
pozitiei asupra circumstantelor de fapt si de drept,
astfel Tncat nici una dintre parti sa nu fie defavori-
zatd 1n raport cu cealaltd (alin. (4) art. 26 CPC al
RM).

Conform principiului liberului acces la justitie,
orice persoand se poate adresa justitiei pentru apa-
rarea drepturilor, libertatilor si intereselor sale legi-
time in exercitarea dreptului sau la un proces echi-
tabil, iar accesul la justitie nu poate fi ingradit. Asa,
de exemplu, Codul de procedura civild roméan, in
cuprinsul dispozitiilor sale, da eficienta acestui prin-
cipiu, prevazand posibilitatea instantei de judecata
de a incuviinta, la cerere, asistenta judiciara pentru
persoanele a caror situatie materiald precard nu le
permite suportarea cheltuielilor ocazionate de pro-
cesul civil.

Din punct de vedere normativ, In Roménia deja
existd un barometru al imbunatatirii relatiilor exis-
tente intre cetdteni si institutiile care contribuie la
infaptuirea justitiei sub aspectul asigurarii liberului
acces la justitie, In acest sens vom exemplifica prin
unele reglementéri ce dovedesc acest lucru: Legea nr.
211/2004 reglementeaza unele masuri de informare
a victimelor infractiunilor cu privire la drepturile
acestora, precum si de consiliere psihologica, asis-
tentd juridica gratuitd si compensatie financiara de
catre Stat pentru victimele unor infractiuni, in scopul
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asigurdrii protectiei victimelor infractiunilor; OG nr.
27/2002 privind reglementarea activitatii de soluti-
onare a petitiilor, modificata prin Legea 233/2002,
asigurd cadrul legal pentru solutionarea petitiilor ce-
tatenilor, indiferent ca ei se adreseaza instantelor sau
parchetelor, ori Birourilor de Relatii cu Publicul din
cadrul Ministerului Justitiei si Consiliului Superior
al Magistraturii.

Bineinteles ca doar existenta cadrului legal re-
spectiv, aga cum am mai mentionat si anterior, nu
asigurd exercitarea dreptului de a avea liber acces
la o justitie echitabild, cel mai important pas fine
de respectarea celor reglementate cu cea mai mare
strictete si responsabilitate. Spre exemplu, deficien-
tele constatate in sistemul judiciar romanesc care
impiedica exercitarea liberului acces la justitie sunt:
instabilitatea legislativa, contradictorialitatea unor
norme juridice interne, neconcordanta acestora cu
unele conventii §i tratate internationale la care Ro-
mania este parte, procedurile judiciare greoaie, lipsa
de cunostinte juridice a majoritatii populatiei etc.

Justitia in pricinile civile se infaptuieste pe prin-
cipiul egalitatii tuturor persoanelor, independent de
cetdtenie, rasa, nationalitate, origine etnica, limba,
religie, sex, opinie, apartenentd politica, avere, ori-
gine sociala, serviciu, domiciliu, loc de nastere, pre-
cum si al egalitatii tuturor organizatiilor, indiferent
de tipul de proprietate si forma de organizare juridi-
ca, subordonare, sediu si de alte circumstante (alin.
(4) art. 26 CPC al RM).

In acelasi sens, am mentiona si dreptul la un pro-
ces echitabil, reglementat de art. 6 al CEDO care
exprima dreptul fiecaruia la judecarea in mod echi-
tabil, in mod public si Intr-un termen rezonabil a
cauzei sale, de catre o instantd independenta si im-
partiald, instituitd de lege, care va hotari fie asupra
incalcarii drepturilor si obligatiilor sale cu caracter
civil, fie asupra temeiniciei oricarei acuzatii in mate-
rie penald Indreptate impotriva sa. Hotararea trebuie
sa fie pronuntata in mod public, dar accesul in sala
de sedinta poate fi interzis presei si publicului pe in-
treaga durata a procesului sau a unei parti a acestuia
in interesul moralitatii, al ordinii publice ori a secu-
ritatii nationale intr-o societate democratica, atunci
cand interesele minorilor sau protectia vietii private
a partilor la proces o impun sau in masura conside-
rata absolut necesara de catre instantd atunci cand,
in imprejurdri speciale, publicitatea ar fi de natura sa
aducd atingere intereselor justitiei.

in conformitate cu reglementirile ulterioare ale
Conventiei, orice persoana acuzata de o infractiune
este prezumata nevinovata pana ce vinovatia sa va fi
legal stabilita si, in acelasi timp, orice acuzat are, in
special, dreptul:
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a) sa fie informat, in termenul cel mai scurt, intr-o
limba pe care o intelege si iIn mod aménuntit, asupra
naturii si cauzei acuzatiei aduse impotriva sa;

b) sa dispuna de timpul si de inlesnirile necesare
pregatirii apararii sale;

c) sa se apere el insusi sau sa fie asistat de un
aparator ales de el si, daca nu dispune de mijloacele
necesare pentru a plati un aparator, sa poata fi asistat
in mod gratuit de un avocat din oficiu, atunci cand
interesele justitiei o cer;

d) sd intrebe sau si solicite audierea martorilor
acuzdrii si sd obtind citarea si audierea martorilor
apararii in aceleasi conditii ca i martorii acuzarii;

e) sa fie asistat in mod gratuit de un interpret,
daca nu intelege sau nu vorbeste limba folosita la
audiere.

Paralel cu CEDO, mai avem reglementarea ju-
ridica a dreptului la un proces echitabil, in afara de
actele normative interne ale statelor, de catre De-
claratia Universala a Drepturilor Omului in art. 19,
de catre Pactul International cu privire la Drepturile
Civile si Politice in art. 14 alin. (1), Conventia Ame-
ricand a Drepturilor Omului si Cetdteanului in art. 7
alin. (1).

In aceasta manierd, gratie principiului egalitatii
de drept, fiecarei persoane i se garanteaza forma pro-
cesuald de aparare a drepturilor sale [11, p.38]. Dar
semnificatia acestui principiu nu se limiteaza aici.
Acesta se exprimd si prin imperativele procesuale
ce reglementeaza proceduri identice pentru toti de
stingere a raporturilor juridice de raspundere. Ast-
fel, art. 265 CPC al RM reglementeaza temeiurile
incetarii procesului civil: ,,Instanta judecatoreasca
dispune incetarea procesului in cazul in care: a) pri-
cina nu urmeaza a fi judecata in procedura civila; b)
intr-un litigiu intre aceleasi parti, cu privire la ace-
lagi obiect si pe aceleasi temeiuri s-a emis o hotarare
judecatoreasca ramasa irevocabild sau o incheiere
de incetare a procesului in legidtura cu renuntarea
reclamantului la actiune sau cu confirmarea tranzac-
tiei dintre parti; ¢) reclamantul a renuntat la actiune,
enuntul fiind admis de instanta; d) partile au incheiat
o tranzactie, confirmata de instantd; e) intr-un litigiu
intre aceleasi parti, cu privire la acelasi obiect si pe
aceleasi temeiuri s-a emis o hotarare judecitoreasca
arbitrala care a devenit obligatorie pentru parti, cu
exceptia cazului cand instanta refuza eliberarea ti-
tlului executoriu si restituie pricina spre o noud exa-
minare judecatii arbitrale care a emis hotararea, iar
solutionarea pricinii in aceeasi judecata arbitrald s-a
dovedit a fi imposibild; f) partea in proces, persoana
fizica, decedeaza si raportul juridic litigios nu admi-
te succesiunea in drepturi; g) partea in proces, per-
soana juridica, este lichidata art. 265 CPC al RM.
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In conotatia sa la “Egalitatea de arme”, prof. 1.
Deleanu mentioneaza ca, dreptul la un proces echi-
tabil - consacrat in terminis de art. 6 par. 1 din Con-
ventia Europeana - este un drept complex, cu o ge-
ometrie variabila, cuprinzand multiple determinari,
printre care si “dreptul la egalitatea de arme” sau
“principiul egalitatii de arme” [13, p.648], consa-
crat de instanta europeanda pe cale pretorianad si nu-
mit astfel, metaforic, poate pentru a fi cat mai larg
comprehensibil, cat mai cuprinzator si cat mai suges-
tiv. Dreptul la “egalitatea de arme™ a fost consacrat
pentru prima datd de catre Curtea Europeana prin
Hotararea din 27 iunie 1968, in cauza Neumeister
c. Suediei, iar prima condamnare pentru nerespec-
tarea acestui drept a fost pronuntata prin Hotararea
din 16 iulie 1971, in cauza Ringeisen c. Austriei. (De
remarcat cd ideea “egalitatii de arme” este evoca-
ta de art. 14 par. 1 din ,,Pactul international relativ
la drepturile civile si politice” din 19 decembrie
1966, intrat in vigoare la 23 martie 1976, ratificat
la 30 septembrie 2006 de 157 de state. Declaratia
Universala a Drepturilor Omului, adoptata la 10 de-
cembrie 1948, reia aceeasi idee 1n art. 7 si in art. 10).
De origine anglo-saxona, “egalitatea de arme” a fost
evocata - ca expresie autonoma a unui proces echita-
bil - inca din 1959 de catre fosta Comisie - organ de
prima jurisdictie al Conventiei Europene - si, apoi,
constant reafirmata 1n hotararile instantei europene,
in diferite circumstante.

Totusi, opinam ca din perspectiva jurisprudentei
Curtii Europene si a Curtii Constitutionalei cateva
observatii trebuie facute.

- Egalitatea de mijloace procedurale nu trebuie si
nu poate fi evaluata secvential, pentru fiecare etapa
sau treapta a procedurii specifice acelei relatii litigi-
oase, ci in ansamblul procedurii, care, tocmai prin
evolutia ei in etape sau trepte, poate oferi remedii ori
solutii complementare sau complinitorii in raport cu
etapele sau treptele anterioare;

- Egalitatea de mijloace procedurale priveste, de
reguld, procedura contencioasa in fata oricarei in-
stante, indiferent de natura litigiului sau de gradul
instantei, daca, potrivit legii sau ca urmare a initi-
ativei instantei, una dintre parti dispune in fata re-
spectivei instante de unul sau de mai multe mijloace
procesuale pentru a-si proteja sau pentru a-si realiza
interesele [13, p. 184].

Legislatia de ramura confirmd o atare abordare.
Astfel, conform art. 26 CPC RM, procesele civile
se desfasoara pe principiul contradictorialitatii si
egalitatii partilor in drepturile procedurale. Con-
tradictorialitatea presupune organizarea procesului
astfel Incat partile si ceilalti participanti la proces
sd aiba posibilitatea de a-si formula, argumenta si
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dovedi pozitia in proces, de a alege modalitatile si
mijloacele sustinerii ei de sine statator gi indepen-
dent de instantd, de alte organe §i persoane, de a-si
expune opinia asupra oricarei probleme de fapt si
de drept care are legatura cu pricina datd judecatii
si de a-si expune punctul de vedere asupra initiati-
velor instantei. Instanta care judeca pricina isi pas-
treaza impartialitatea si obiectivitatea, creeaza con-
ditii pentru exercitarea drepturilor participantilor la
proces, pentru cercetarea obiectivd a circumstante-
lor reale ale pricinii. Egalitatea partilor in drepturile
procedurale este garantata prin lege si se asigura de
ciente §i adecvate de folosire a tuturor mijloacelor
procedurale pentru sustinerea pozitiei asupra cir-
cumstantelor de fapt si de drept, astfel incét nici una
dintre parti sa nu fie defavorizata in raport cu cealal-
ta. Acelasi principiu este stipulat si de art. 24 CPP
al RM [14], care stipuleaza ca partile participante la
judecarea cauzei au drepturi egale, fiind investite de
sustinerea pozitiilor lor. Instanta de judecata pune la
baza sentinfei numai acele probe la cercetarea caro-
ra partile au avut acces in egald masura. In acelasi
timp, partile in procesul penal 1si aleg pozitia, modul
si mijloacele de sustinere a ei de sine statator, fiind
independente de instantd, de alte organe ori persoa-
ne. Instanta de judecatd acorda ajutor oricarei parti,
la solicitarea acesteia, in conditiile prezentului cod,
pentru administrarea probelor necesare (art. 24 alin.
(3) si (4) CPP al RM).

Recunoasterea dreptului la concurenta este recu-
noasterea dreptului partilor oponente de a face uz
cerintelor fiecareia. Egalitatea procesuala in drepturi
presupune faptul ci si acuzarea, si apararea sunt in
drept sa intreprindad aceleasi actiuni intru dovedi-
rea pozitiei sale. Din cele mentionate deducem ca
exigenta examinatd presupune, in primul rand ma-
nifestarea directd a principiului egalitatii de drept
in cadrul raporturilor raspunderii juridice, iar in al
doilea rand, aceasta exprima in principal caracterele
specifice ale formei procesuale de realizare a ras-
punderii juridice. Din aceste considerente, exigenta
data poate fi atribuitd exigentei stabilirii de temeiuri
si forme unice de nastere i stingere a raporturilor de
raspundere juridica. In acest caz, concurenta si ega-
litatea vor reflecta modalitatea realizarii raspunderii
pentru comiterea faptei ilicite, in cadrul careia func-
tiille acuzarii si apdrarii sunt detasate de activitatea
judecatoreasca si sunt exercitate de partile care se
folosesc de drepturi egale pentru sustinerea propriei
pozitii, iar instanta are rol de conducere a procesului
si, pastrand obiectivitatea si impartialitatea, crecaza
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conditii pentru cercetarea deplind, obiectiva si mul-
tilaterala a circumstantelor cauzei, precum si pentru
solutionarea acesteia [11, p. 39].

Concluzii. Evidentiind importanta deosebitd a
concurentei si egalitatii partilor In procesul de re-
alizare a raspunderii juridice, considerdm oportuna
detagarea acestei exigente in calitate de manifestare
independentd a principiului egalitatii de drept a ras-
punderii juridice. Una dintre circumstantele ce con-
ditioneaza necesitatea unei atare abordari este faptul
cd tocmai aceasta exigentd permite depasirea faptica
a inegalitatii dintre persoana ce a comis fapta ilicita
si organul de stat competent s dovedeasca vinovatia
acesteia la comiterea faptei ilicite [11, p. 40].

Principiul egalitatii armelor nu are menirea de
a garanta o egalitate matematica Intre parti; acest
principiu nu impune ca pentru fiecare martor propus
de procuror si admis de catre instantd sd se admita
unul si avocatului apararii. De aceea, s-a afirmat ca
dreptul inscris in art. 6 parag. 3 lit. d) din Conven-
tie nu este un drept absolut, el neputand sa confere
acuzatului dreptul de a convoca orice martor, jude-
catorul national avand o marja largad de apreciere in
ceea ce priveste oportunitatea citarii unui martor al
apararii, cu conditia ca martorii acuzarii sa fie con-
vocati cu respectarea acelorasi conditii. Cu alte cu-
vinte, instantele nationale au libertatea de a decide
asupra admisibilitatii probelor atat timp, cat prin
exercitarea acestui drept de apreciere nu se incalca
principiul egalitatii armelor si dreptul la un proces
echitabil al acuzatului.
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Teoria statului si dreptului. Filosofia dreptului

VK 340.12:: 342.7:172.3

KOI'EPEHTHOCTB JEMOKPATHYECKOI'O ITPABOCO3HAHUA U
ITPABOCJIABHBIX ITPUHIIUITIOB

Huxonait HECIIPABA,
KaHAuAAT Guaocodckux HayK, JOLUEHT, TOLEHT Kadeapsl COIMaIbHBIX HAayK
JlHenponeTpoBCKOro TOCYIapCTBEHHOTO YHUBEPCUTETA BHYTPEHHHUX JIET,
r. laenp, Ykpauna

AHHOTAIUA

Ha ocHOBe MeTo0I0THH TIPaBOBOM aHTPOIIOJIOTHH B CTaThe KPUTHICCKH IIPOAHATIM3HPOBAHBI CTEPEOTHITH CEKYIIIPHOH
mapagurMel. Y TBEpKIaeTcs, 9To pyHIaMEHTOM IEMOKPaTHIEeCKOTO IPAaBOBOTO CO3HAHUS SBISIETCSA TyMaHHM3M. PacKkpeiTo
COACPKAaHUC OTIIMYUTEIIbHBIX JJIA IIPpaBOCIaByUsd MOpPaJIbHBIX MPUHIHUIIOB — YEJIOBEKOJIIOONST U JOJPKCHCTBOBAHMUA. ITokaza-
Ha MPUPOJIa UX B3aUMOCBS3H C IEMOKPATHICCKUMHU HJIcalaMU CBOOOJIBI, paBEHCTBA U OpaTcTBa. Jloka3aHo, YTO B TO Bpe-
Ms KaK CCKYIISIPHBIA HHIUBHTYaTH3M HEH30CKHO MPUBOANUT K BRIPOXKICHHIO IICEBIOIEMOKPATHICCKOTO MPABOCO3HAHUS B
KOH(DIHKTHOE, IPaBOCIIABHBIC YEJIOBEKOIIOONE U TOKEHCTBOBAHUE, HAIIPOTHB, ONPEICIIIIOT CONUIAPHBIN, KOOMIEPAI[OH-
HBII XapaKTep IMPaBoOBOTO CO3HaHUA. TakuM 00pa3oM, COBpEMEHHAs! IMITIEMEHTAIIHS MIPABOCIABHBIX IPHHIIUIIOB MIPUIACT
KOHLIENTY IEMOKPATUN YHUBEPCAJIbHBIN KU3HEYTBEPKAAIOIINI TBOPUECKUI XapakTep. B cBoro ouepeap 1eMOKpAaTUYECKOe
MIPABOCO3HAHUE CTIOCOOCTBYET Pa3BUTHIO MPABOCIABHON TPAUIINH, OUUINEHUIO €€ OT yCTAPEBUINX PYJUMEHTOB, HE UMEIO-
IIUX OTHOIICHUS K €BaHTeIbCKUM 3aIOBEIsIM.

KutioueBble cji0Ba: IpaBOCO3HAHUE, IEMOKPATHUS, TYMaHU3M, [IPABOCIABHbIE MOPAJIbHbIE IPUHIIUIIBI.
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SUMMARY

Based on the methodology of legal anthropology, the author critically analyzes the stereotypes of the secular paradigm.
He claims that humanism is the foundation of democratic law consciousness. Paper discloses the content of such distinctive
for Orthodoxy moral principles as philanthropy and obligation. It shows the nature of their interrelation with the democratic
ideals of freedom, equality and brotherhood. The author argues that secular individualism inevitably leads to the degeneration
of pseudo-democratic law consciousness into conflictual sense. On the contrary, Orthodox moral principles determine
the solidary and cooperative nature of law consciousness. Thus, modern implementation of Orthodox principles forms
universal life-affirming creative character of democracy concept. In turn, democratic law consciousness contributes to the
development of the Orthodox tradition and to the purification from obsolete rudiments that are not related to the evangelical
commandments.

Keywords: legal consciousness, democracy, humanism, Orthodox moral principles.

REZUMAT

Pe baza metodologiei antropologiei legale, autorul analizeaza critic stereotipurile paradigmei seculare. El sustine ca
umanismul este fundamentul constiintei legii democratice. Cartea dezvaluie continutul unor astfel de principii morale
distinctive, ca filantropie si obligatie. Aceasta aratd natura interdependentei lor cu idealurile democratice ale libertatii,
egalitatii si fraternitatii. Autorul argumenteaza ca individualismul secular duce in mod inevitabil la degenerarea constiintei de
drept pseudo-democrat in sens conflictual. Dimpotriva, principiile morale ortodoxe determina natura solidara si cooperativa
a constiintei legale. Astfel, punerea in aplicare moderna a principiilor ortodoxe constituie un caracter creativ universal al
vietii care afirma viata democratica a conceptului de democratie. La randul sau, constiinta legii democratice contribuie la
dezvoltarea traditiei ortodoxe si la purificarea de la rudimente invechite care nu sunt legate de poruncile evanghelice.

Cuvinte-cheie: constiinta juridicd, democratie, umanism, principii morale ortodoxe.
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HOCTaHOBKa npodaembl. bonee derBep-
TH BeKa MPOIUIO C T€X MOp KaK Mocie pas-
Baja CCCP W commMamucTHYECKOro jareps CTpaHbl
HenTpanbHo-BocTounoit EBporibl BCTYNUIN HA TYTh
JIeMOKparudeckoit Tpanchopmanuu. OmgHako 3ido-
pHS IEPBBIX MMOCTCOBETCKUX JIET CMEHMIIACh OCO3Ha-
HHEM TOTO, YTO MOCTPOCHHE AEMOKPATUIECKOTO 00-
IIECTBa — ITO MPOIIECC TOpa3Io O0Iee CIOKHBIA, YeM
paspylieHne KOMMYHHCTUYECKUX CHMBOJIOB. OIBIT
MoKa3aj, 4To 3ajeKJapupoBaHHbIl B KoHCTUTYLIMHU
ujeal TPaBOBOTO JIEMOKPAaTHYECKOTO TOCYAapcTBa
HEJOCTIDKUM 0e3 (QopMUpOBaHUS HAITMOHAIHEHOTO
JIEMOKpaTHIeCKoro TpaBoco3HaHud. (Ciermoe Komu-
pOBaHHWE 3amMaHBIX CTAaHAAPTOB HE JAJIO0 JKEIIaeMOTO
pesynbrara. Bocpusarne 1eMOKpaTui Kak BCEI03BO-
JIEHHOCTH TIPUBEJIO K BCEMOKHUPAIOIIEH KOPPYIIIUH,
MOPA3UTENHEHOMY SKOHOMHUYECKOMY HEPaBEHCTBY W
COIMATFHO-TIOUTHYECKUM KOH(IUKTAM. JTO TIO-
BIFSJIO HA POCT Pa30dyapoBaHUS B CO3MIATEIHHOM
MOTEHITHANIEe IEMOKpaTHIeCKnX uaeanos. K tomy ke
KOppO3WsI aMOPabHOCTH CTalla pa3belnarb W CaMu
TaKk Ha3bIBa€MbIE «eBpomeickue» craHaapthbl. L{eH-
HOCTHBIA KpHU3HC, MopaszuBimuii EBpocoro3 BoO BTO-
pom necatunetun XXI Beka, MpUBEN K YCHIJICHHUIO
MTO3UIMIA €BPOCKENTUKOB M KPUTHUKOB JHOEpaTbHO-
JIEMOKPaTHIECKON Mozen BooOIe. DTO CKazaloch
Ha HENPHWITHH HacelieHHeM CcTpaH-HeoputoB EC
WCONOTHYECKOTO W MOPAIBHOTO IABIEHUS CO CTO-
POHBI KITPOABUHYTHIX» €BpOIIeHIieB. Takum 00pazoM,
0Ka3aJ10Ch, YTO COIMAIBHBIE CHCTEMBI €BPOTIEHCKIX
CTpaH y)X€ He YKJIaIbIBAIOTCS B MPOKPYCTOBO JIOXKE
CEKYIIIPU3MPOBAHHBIX JTHOCpaTbHBIX MaTpuil. Oco-
OCHHO SIPKO 3TOT aHTAroOHW3M IPOSIBUIICS B cdepe
TPaJWIINOHHBIX NYXOBHBIX IleHHOCTei. Ha uTto yxka-
3BIBAET, B YACTHOCTH, UTAIBSHCKAsI HCCIIEIOBATENb-
Huna Aneccanapa Hywuwn [1]. HeobxomqumMocTs BO3-
POXIEHUS aTTPAKTHBHOCTH UI€aJIOB HAPOAOBIACTHUS
B MPaBOCO3HAHUM HaceNeHUs M TpeOOBaHUS HAIOJN-
HEHUSI OOHOBJICHHOM IEMOKPAaTHIECKOW MOJIENH Y-
XOBHBIMH CMBICIIAMH, KOTOPBIE KOPEHSITCS B apXeTH-
Max HapOAHOTO CO3HAHWS, CTABUT HA TOBECTKY ITHS
MpoOIeMy BIUSHUS HA OTH MPOIECCH XPUCTHAHCKHUX,
a B KOHTEKCTe mpobiiem cTpan Boctounoit u FOxHoit
EBporisr — mpaBocaBHBIX IPUHIIAIIOB.
AKTYyaJIbHOCTH TeMbl HMccienoBaHusi. Popmu-
pOBaHHE JEMOKPATHYECKOTO IPABOBOTO CO3HAHUS
SBIISIETCS] HEOOXOMUMBIM YCIIOBHEM TIOCTPOCHUS ITH-
BHJIM30BaHHOTO ITPOIBETAIOIIETO TOCYAapCTBa, KOTO-
poe SBIIAETCS UAeaNbHBIM OPHEHTHPOM IS YKpauH-
ckoro obmectBa. [loaTtomy ompenenenue GpakTopos,
OTIpE/IETISIONINX €T0 CMBICIIOBOE HATIOHEHUE, SBIIA-
eTcs aKTyaJbHOW HaydHOH 3anaueid. Cnenyer oTMme-
THTB, YTO B COBPEMEHHOH JITEparype MpaBoBOe CO-
3HaHHE OOBSICHSIETCS B OCHOBHOM KaK COBOKYITHOCTh
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MPEICTABICHUN U MOHATUM, BBIPAXKAIOIUX OTHOLIE-
HUE JIOZiel K TpaBy Kak ONpe/IeIeHHON MaTepHalib-
HOH TaHHOCTH. B 3T0i1 TpakTOBKE MO3UTUBHOE IPABO
BBICTYIIACT MCPBUYHBIM 110 OTHOIICHHIO K ITPAaBOCO-
3HAHHIO, KOTOPOE Pealln3yeTcs B 3aKOHOAATENIbCTBE U
npaBocyaun. OTHAKO MTPOUCXOJISIIUE CETOIHS TPAHC-
dbopmali MHUPOBO33PEHUS, KOTOPBIE 3aTparuBaroT
Bce chepbl 00IIeCTBEHHOM KU3HH, B TOM YHUCIIE Tpa-
BOBYIO, TpeOyIOT Oomee mry6okoro — pumocodckoro
- Ioaxoaa K IOHHMMaHUIO (1)aKTOpOB, BJIMAIOIIUX Ha
NpaBOCO3HAHHWE KaK WJCHHOE BBIPAXKEHUE OOBEK-
THBHBIX OOIIIECTBCHHBIX OTHOIICHWH, U OOpareHus
K OHTOJIOTHYECKHM KOpHSM Tpodiembl. 1 mostomy
MOMCK 3K3UCTEHIIMAIBHBIX OCHOB IPAaBOBOTO CO3HA-
HUS BEJIET HAC K TAaKUM €T0 JYXOBHBIM ITEPBOMCTOY-
HUKaM KaK MOpajibHbIE MPHUHIHUIIBL, 3aJI0KEHHBIE B
XpucTHaHCcTBe. A yuuThiBasi, uro noutu 70% Hace-
JIeHUsT YKpawHbI CYUTAIOT ceOs MpaBOCIaBHBIMH [2],
0CO00CHHO aKTyaJdbHBIM B KOHTEKCTE 3adadul (OpMU-
POBaHUS JEMOKPATHYECKOTO IPABOCO3HAHMS B Ha-
IIeH CTpaHe MPEeNCTaBISIeTCA aKIeHT Ha MOCTylIaTax
WMEHHO 3TOH KoH(peccuu. M3yueHne ux B3anMOCBsI3H
MIPEICTABISET HE TOIBKO HAyYHO-TEOPETHIECKAN HH-
Tepec, HO U OyZeT CIocoOCTBOBATh MPAKTHICCKOMY
pa3peneHnio YKa3aHHbBIX BEIIIE COBPEMEHHBIX COIIH-
AJBHBIX KOH(INKTOB.

CocTosiHue uccjegosanus. [ Ipoomemarrke B3an-
MOOTHOIICHAN PETMTHO3HBIX MTPUHIIATIOB ¥ IEMOKPa-
TUYECKUX IIEHHOCTEH M0 PAa3INIHBIM HAIPaBICHUAM
MOCBSIIEHBl PabOTHl TaKMX COBPEMEHHBIX YYEHBIX
kak I1. bapen6oiim, /. Butte, /1. BoBk, JI. iBaHOBa,
A. Kupnexes, M. Kpacuos, /1. JlykesHOB, FO. Moib-
t™aH, B. HoBuk, P. Holixay3en, /. Ilokaunrton, M.
Crakxay3, JI. Croxusiinen, [Ix. Tetinop, I. Tpaep, I.
®dopman, K. Xapnep u apyrux. OgHako OHH HE pac-
KPBIBaIOT 0COOEHHOCTH IMOTEHIIHAIa PAaBOCIABHBIX
MOCTYJIATOB B OOHOBJICHWW JIEMOKPATHYECKOTO Mpa-
BOCO3HaHUA. KpoMe TOro MeToaonoru4eckond OcHoO-
BOI HAIIIETO MCCIIEOBAHUS SABISIOTCS OPUTHHAILHBIS
MOJIOXKEHUSI aHTPOIIOJIOTHH TIpaBa, pa3padOTaHHBIC
ykpauHckuM Qmrocopom C. M. MakcHMOBBIM, KO-
TOpBIE BIIEPBBIE NMPUMEHEHBI IJII OCBEIIEHHS COOT-
HOIIEHHUSI TaKWX OCHOB IPABOCIABHOW JTHKH Kak
YeJIOBEKOIIOONE W JIOJDKEHCTBOBaHUE C (yHIaMEH-
TaJHHBIMU [IEHHOCTSIMU JI€MOKpATUH — CBOOOIOM, pa-
BEHCTBOM, OpaTCTBOM. YUHTHIBas BBIIIEH3IOKEHHOE,
MOYXHO KOHCTaTHPOBAaTh, 9TO PACCMOTPEHHE BIUSIHUS
COBPEMEHHOTO TPABOCIIaBHA Ha CMBICIIOBOE COIEP-
JKaHHUE JeMOKPATHIECKOTO TPaBOCO3HAHUS SIBIIAETCS
ONPEIECICHHON HAyYHOU HOBEJLJIOM.

Lenp cTaTby 3aKit04aeTcs B TOM, YTOOBI C TIO-
3UIANA AaHTPOTIONOTHH TIPpaBa MPOAEMOHCTPUPOBATH
B3aMMOCBSI3b MOPAJIBHBIX MPHHIIUIIOB, HCIIOBEIye-
MBIX IIPaBOCTIABHEM, F TIPABOBOTO CO3HAHMS, KOTOPOE
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CIOCOOCTBOBAIIO OBI BO3POXKACHUIO HCTHHHBIX JIEMO-
KpaTU4eCKUX EHHOCTEH B COBPEMEHHOM OOIIECTBE.

H3ao:xxeHne ocHOBHOro Marepmasa. /[ns Toro,
YTOOBI MOKa3aTh KOTEPEHTHOCTh JIEMOKPAaTHUECKOTO
MMpaBOCO3HAHUA U NPAaBOCIABHBIX NMPHUHIIUIIOB HCOG-
XOIMMO PACKPBITh UX CYTh C TOYKHU 3PEHUS IIPABOBOM
aHTpononoruy. VccnenoBanue 3TOro BOIpoca OKa-
3bIBACTCA BO3MOXHBIM IIOTOMY, YTO, KaK YKa3bIBaCT
M3BECTHBIN yKpaumHCkuil mpaBoBen Cepreit Makcu-
MOB, CYIIECTBYET 3aKOHOMEPHOCTh KOPPEISAIHU «00-
pasa uenoBeka» u «obpasa mpasay. CyIIHOCTH ee 3a-
KITIOYaeTCsl B TOM, YTO TOT MJIM MHOW «00pa3 mpasa
(mpaBoTOHMMAaHHUA), @ TAKXKe 00yCIIOBIEHHAs UM IIpa-
BOBasl CHCTEMa OPUEHTHPYIOTCA Ha ONpeAeSCHHBIN
«00pa3 yesoBeKay (KOHLEIIUS HMPUPOIBI YeI0BeKa)
U OT HETO BEIyT CBOI OTCUET KaK OT COOCTBEHHOM HC-
XOMHOU TOUKH [3, c. 144].

Bomnpoc 0 nmoHMMaHMM NpUPOABI YENOBEKA BOC-
XOJIUT K OCHOBHOMY BOIPOCY (hUIOCOPHUH: UTO Iep-
BUYHO AyX uin marepus? [IpuBepkeHHOCTh Haeanu-
CTHUYECKOU (PETUTHO3HOM) MM MaTEPHUaTHUCTUYECKOM
(cexynsapHOi) mapagurMe o0pasza uenoBeKa Ompejie-
JIAET Pa3inyve BO B3MIsmax (GuiocodoB M MpPaBo-
BEJIOB U Ha NPUPOAY MPaBOCO3HAHUA. MBICIUTENH,
KOTOPBIC NPUACPKNUBAIOTCA PCIUTHO3HBIX B3ITIAI0B
(MBI paccMaTpuBaeM MpEXJe BCEr0 XPHCTHAHCKOE
BEPOYUYECHHE) CUMUTAIOT, YTO IMPABO TOJBKO «IIPOSB-
JIIeTCS» BO BHEIIHEM, MPOCTPAHCTBEHHO-TEIECHOM
Mupe; cpepoii ke ero HacTOAIIeH KU3HU U JeHCTBUS
OCTaeTcs yenoBedecKas ayIa, B KOTOPOH OHO BBICTY-
MaeT ¢ CHUII0 00BEKTUBHOM 1eHHOCTH. OO0CHOBBIBAS
BEPXOBHOE, PYKOBOAAIIEEe 3HAYCHHWE DPETUTHU IS
MpaBOCO3HaHUs, pycckuil ¢unocod HWean WibuH,
OTIpEJICNISICT €€ KaK CYOBEeKTUBHO Hamboyee IEHHOE
cofiepKaHHe, KOTOpOe BEAET 4YeloBeKa IO KU3HU U
KOTOpO€ OCHOBAaHO Ha IIPeIMETHOM BOoCTIpusATHH bora
[4, c. 388].

CexynspHas mapagurma B3pocia Ha HJIEsX 3II0-
xu IIpocsemenus. OHa OCHOBBIBAE€TCS Ha BEpE BO
BCEMOTYILIECTBO YEJIOBEUECKOro pasyma. B meHTp
CeKyJISIPHOM CHCTEMBI IIEHHOCTEH U, KaK CII/ICTBUE,
MIpaBOCO3HAHUA IMMOCTABJICH HHANBUAYYM U €TO Oro.
[pu 5TOM nemokparuueckuii 1o3yHr: «CBoboaa, pa-
BEHCTBO, OpaTCTBOY, MOTHATHIN (PPaHITY3CKON peBO-
HmHHeﬁ, PEIIUTEIILHO MPOTHUBOIIOCTABIACTCA PEIn-
THO3HOMY MHPOBO33peHuIo [5, p. 6-7]. CekynsapHas
KOHIICTIITUS TIPEJIIoJIaraeT, YTo JIOIU CaMH YCTaHaB-
JINBAFOT 3aKOHBI OOMIEKUTHSI, TAK KaK KPOME ITPUPOJI-
HOTO MPOCTPAHCTBA U 00JanaTesneii mpaB YeloBeKka B
MHpe OOJbINIe HUYETO HET. YemoBeUeCKUN WHIUBUT
ABJIACTCA HE IPOCTO OCHOBHBIM, HO U IMOCJICIHHUM B
IIEHHOCTHOM OTHOIIICHUU 3J3JIEMCECHTOM COHHaHLHOﬁ
pEaIbHOCTH, CYBEPEHHON €IMHULEH, HE MOAJIekKa-
el Hu KakoMy-Tu00 JEICHNI0, HU CMEIICHHUIO HWITH
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CIIUSHUIO C APYTUMH eauHuIamMu [6]. Bepssu ¢ Tem,
YTO HMHAUBUAYAIUCTUYCCKYIO CUCTEMY HeHHOCTeﬁ
0TYaCTHU Pa3JC/IAIOT U MHOTHE MPOTECTAHTCKUE TEUe-
HUS, alloJIOTETaMHU CEKYJIIpU3Ma YIIOPHO MOANEPKHU-
BaeTCsl CTEPEOTHITHOE CYXICHUE O TOM, YTO UMEHHO
aroCTOJBCKUE XPUCTHAHCKHE KOH(PECCHH — KaTOJH-
LIM3M H, 0COOCHHO, ITPABOCIaBHE — I10 CBOCH IPUPOJIe
ABJIAKOTCA ONIMOHCHTAMHU AEMOKPATUYECKOIo IIpaBo-
MOpsIIKa.

OpHaKko OHU HE 3aMEUalOT, YTO PAHO UM MO3IHO
CHUCTeMa, OCHOBaHHAs Ha a0COJOTE JTUYHOW CBOOO-
IbI BOJICU3BABICHUA W NPCIIOJHOCHMAas KaK Hacall
JNEMOKpATHH, TpPEeBpallaeTcsi B 30HY I[IEHHOCTHBIX
KOH(DINKTOB MEXIy PasIUIHBIMH COIHATbHBIMA
akTopamu. B TaHHOM KOHTEKCTE SBISIETCS IOKa3a-
TEIBHBIM TOT (akT, 9T0 DOMMaHyeslb MakpoH, pe3n-
neHT OpaHIuu — dTOW KOJIBIOSTH PEBOJIONAN — YIKE
Ha3BaJl HBIHEUTHIOI CHUTyaruio B EBpome rpaxnan-
CKoOM BoWHOMH [7]. Kak TyT HE BCITOMHUTH U3BECTHYIO
ro00COBCKYIO (OpMYTy «BOMHBI BCEX IMPOTHUB BCEX
U KaXJO0Tr0 MPOTUB KaxJ0oro». M 31O HE ciiyyaiiHo,
Bear Tomac ['000C MCXOOMII U3 TOrO, YTO YEIOBEK -
9TO aOCTPaKTHBIH WHIWBHI (PaBHBIN TakuUM JKe ad-
CTPaKTHBIM HWHIWBUIAM), KOTOPBIH PYKOBOACTBYET-
Csl MCKIIIOYMTENFHO CBOMMHE HHTepecamu. OTcionma
BO3ZHUKAEeT W OIpEeIeIeHHOe MpaBoco3HaHue. B ero
MaTpuile HEOOXOMUMOCTH IPAaBOMOPSAIAKA, TO €CTh
O0MmMX IS BCEX JIFOIe HOPM, JTMIHOCTh OCO3HAET
TOJIBKO TIOJT YTPO30W HACHIIMS CO CTOPOHBI TaKHX JKe
WHAWBHUIIOB, U 3Ta Yrpo3a OMpPaBIbIBAET MEXaHHYe-
CKYIO CHJIy MCKYCCTBEHHOM JINYHOCTH - TOCY/IapCTBa,
KOTOpO€ COEIMHSIET HHAUBUIOB B OIHO 1enoe. «B pe-
3yabTaTe, CyOBEKTOM MTPABOMOPSIAKA OKa3bIBAETCS CO-
BEPIIEHHO MMMOPAIbHBIA, STOUCTHYHBIA WHINBHI,
KOTOPBII CTPEMUTCS NIPEBPATUTH APYTOTO B CPEICTBO
¥ KOTOPBIA 3aKIIOYMII C HAM JOTOBOP TOJBKO ITOT
YIpO30H COOCTBEHHOM O€30MaCHOCTH, - TOAYCPKH-
BaeT C. M. MakcumoB. - Takum 00pa3om, Ha OCHOBE
MIPEJICTABIICHUH O YelTOBeKe Kak 00 «yMHOM 3TOHCTE)
YTBEPAUTH MPUMAT TpaBa HEBO3MOXKHO, IOCKOJIBKY
TakOW dYeJOBEK HEe WMeeT BHYTPEHHETO KpUTEpHUs
JUTS BBIOOpa B CHUTYaIlMl HOPMATHBHO-IIEHHOCTHOTO
KOH(IIMKTA, a HYXKIaeTCs BO BHEIITHEH aBTOPUTETHOM
omeke» [3, ¢. 144-145]. O4eBUAHO, 9TO HH O KaKOM
JEMOKpPATHYECKOM IIPABOCO3HAHUH B IAaHHOM CITydae
HE MOXKET OBITh U pEUH.

Ms1 yOexmeHbl, YTO KOPHH JaHHOW aHTHHOMHUHU
HUMEIOT MUPOBO33pEHUYECKHM XapakTep. [oBops o npu-
YHHAX COBPEMEHHOTO OHTOJIOTHIECKOTO KPH3HCa, UTy-
meH Bennamun (HoBuK) ykazan, 9To OHH KPOIOTCS B
yTpare TpenCcTaBIeHNs O KU3HA KaK MepapXudecKon
CHCTEME [EHHOCTEH C COOTBETCTBYIOIIMM MOHHUMa-
HHEM CMBICIIA JKU3HU KaK CITy>)KEHHS BBICIICH IIEJIH,
VICUE3HOBEHHE CTPEMIICHHS BHYTPEHHE TPUBECTU
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ce0s B HEKOE COOTBETCTBHE C 3TOW CHCTEMOH IIEeH-
HocTeil (Toro, 4YTo B MPaBOCIABHOM acKeTHKE UMEHY-
eTCsl «YMHBIM JICJIAHUEM»), HEN30€KHO MPUBOJISIIUC
K CEKyJISIpH3allii CO3HAHMS, K €ro IMepeopueHTaIH,
00pa3HO TOBOpS, C BEPTHKAIM Ha TOpU30HTaNb. «B
TIPUHIINIIE, BCE TOUIEKUT IIEPEOCMBICIIEHUIO B CBETE
XPHUCTHAHCTBA, - YTBEPXKIaJl 3TOT NPaBOCIaBHBINA (Hu-
noco(. - XpUCTHAHCTBO OKA3aJIOCh TOXKAECTBEHHBIM
YEJIOBEYECKOW MPUPOAE BO BCEW €€ YacTO MYyYUTENb-
HOH ciokHocTh» [8]. Cornmamasich ¢ HUM B JIAHHOM
MOChUIE, MBI CUUTAEM, YTO B MOHMCKAX PELIeHUs pO-
OJIeMBl KOPPO3HMH CEKYJISPHOW HHAWBUILYATACTHYC-
CKOH MOJIEIM MPABOCO3HAHHUS CIIENYET OOpaTUThCs K
MIPUHIMIIAM TpaBociaBus. B moaTBepikaeHne 3Toro
MHEHHSI MOKHO COCJIaTbCsl Ha TOUKY 3pPEHHUSI aBTOPH-
TETHOTO aMEPHKaHCKOTo (huitocoda-penuruonena Po-
Oepra Tpaepa, KOTOpBIH YTBEP)KAAET, YTO aKIEHT Ha
BOCTOYHOM IIPABOCIIaBUU MOT OBI ITO3BOJIUTH TEM JIIO-
JIIM, KOTOpbIE TO-TIPEKHEMY HEMPOCTO OTHOCATCS K
CBETCKOM OCHOBE 3aIaJiHOM TpaJULIMY [IPaB YEIOBEKA,
HANTH HOBYIO TEOJOTHYECKYIO0 OCHOBY JUIS TIOAJEPK-
KH 1IeJICH TIOBECTKH JTHS B 00JIaCTH IeMOKparu# [9].
Jns Hauana JOIKHBI OBITH IPEOOJIEHBI Ipepac-
CYZIKH, KacaloUIHecs] BOCIPHITHSA MPaBOCIaBHUS Kak
M3HAYaJbHOTO MPEMATCTBUS I JIEMOKPAaTHIECKOTO
ycrpoiictBa. Vctopuieckue (GpakThl CBHIECTEIbCTBY-
10T coBceM 00 oOparHoM. Ha camom nerne omHOU U3
CaMBIX YCTOHYMBBIX €BPOMEHCKUX AEMOKpaTuii Obliia
npaBociaBHast HoBropoackas pecmyOnuka, KoTopas
MPOCYIIECTBOBANIA TIOYTH TOJTHICSYENETHS BIUIOThH
o 3aBoeBaHua Bennkoro HoBropoma mepBbsiM Mo-
ckoBckuM IapeM Meanowm 111 B 1478 roxy. [Ipumepom
JIEMOKpPaTHYECKOTO pekrMa ObLTa M CO3ZlaHHAas B Ce-
peauae X VI B. kazarkas pecmyOnnka - 3amopoxcKas
Ceub, yCIIOBHEM MOMYUYEHHS «TPakJIaHCTBa», B KOTO-
poii OBLT0 paBOCIaBHOE BeporcnoBenanue. [lonmnutu-
gyeckas He3aBUCHUMOCTh Ceun ObUTa JTUKBUAMPOBAHA
[Terpom I Tomsko B 1709 roxy. IlepBas eBpormeiickas
Koncturynus, aBTOPCTBO KOTOPOU MPUHAMJIEKUT Ka-
3ankoMy rerMany Qununmy Opnuky, ObUTa IpUHATA
5 ampenst 1710, To ecth 3a 81 rox no dpaniry3ckoit. U
xot4 3Ta KoHcTuTy1ns 1 He ObUTa IPUHATA KaK 3aK0-
HOJIaTEJIbHBIN aKT, OHA BIIEPBBIE B HICTOPUH 3aJCKJIa-
pHpOBaa NPUHIIMITEL JEMOKPATHIECKOTO O0IIECTBA.
OTTanKuBasich OT 3THUX (AKTOB, MBI PACCMOTPUM
TOT MHHOBAIIMOHHBIH TOTEHITHA peopMaIin 1eMO-
KpaTH4YeCKOTo MPaBOCO3HAHMS, KOTOPBIN COAEPIKUTCS
B BEKaMHM HCIIOBEIyEeMBIX MpaBociaBHON LlepkoBbio
MPUHLMIIAX YeJOBEKOIIOOUS ¥ JIOJKEHCTBOBAHUS.
besycnoBHO, mpr 3TOM HEOOXOIUMO MPHHUMATH BO
BHHMAaHHE Y HATHYNE IIETIN 00paTHOU CBA3MY, OJia-
romapsi KOTOpOH JeMOKpaTndecKoe IpaBOCO3HAHHE
TpaHC(POPMHPYET UX COBPEMEHHYIO HMILUIEMEHTa-
[IUIO B KaTETOPHIX CBOOOBI, paBEHCTBA U OparcTBa.
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OOmenpuHATHIM MTOCTYJIATOM SBIISIETCS YTBEPXK-
JCHUE, YTO KpacyroJIbHBIM KaMHEM JICMOKpaTUudc-
CKOT'O IMpaBOCO3HAHUA ABIACTCA T'YMaHHU3M. OJIHaKO,
IIPU 3TOM CEKYJIAPUCTBI OTKa3bIBAKOTCA IIPU3HATH, YTO
HUCTOKHU eBpOHefICKOI‘O TryMaHHU3Ma BOCXOJAT K IIPOII0-
BEyEMOMY XPHUCTHAHCKUM BEPOYUYECHUEM IIPUHLIUITY
muiiocepausa. B Epanrenun Mbl HaX0JUM HE TOJBKO
30JI0TO€ TIPaBIIIO: «B03TI00M OIMKHETO TBOETO, Kak
camoro ceos» (Mtd. 22:39), HO u Oojee CIOKHYIO
KOTHUTHUBHYIO MOJCIb: «JIrobute BparoB BalluX,
OnarociioBIANTE MPOKIMHAIOIINX Bac, OIarOTBOPHUTE
HEHABUAIINX BaC U MOJIMTECH 32 OOMIKAIOIINX U I'O-
HAIUX Bac, Aa Oyxaere ceiHamu OTiia Bamiero Hedec-
Horo» (Mtd. 5: 43-46). imenHo Mmiiocepane sBis-
€TCsl OTIMYUTEILHON YepTO XpUCTHAHCKOTO MHUPO-
BocnpuATus. «Muocepaue - 3T0 OIHO W3 TIIABHBIX
MIPOSIBJICHUH JIFOOBM W BeIMYaWIIas JoOpOmeTeb,
- OTMETHJI TpejacTosaTeNb YkpauHckoi IIpaBocias-
Ho#t LlepxkBu Murtpononutr Kuesckuit u Bcest Ykpau-
bl OHy(puii. - Munmocepaue - 370 To, B YeM KpaitHe
HYKJIAE€TCS OKpPY>KAIOIIMKA HAC MHp, OCOOCHHO Ceii-
gac» [10]. B mpaBociaBum Takoe YeIIOBEKOIIOOHE
0COOEHHO SIPKO TPOSIBIISIETCS epe3 cocTpananue. [1o
CPaBHEHHIO C TPEACTABUTEISIMA APYTUX KoH(peccuit
JUTSI TIPaBOCIIABHBIX BaKHEHIIIee 3HaUeHNEe UMEIOT Ye-
JIOBEYHOCTH M COTUAAPHOCTD, KOTOPHIE HAXOISAT CBOE
BEIpakeHre B cioBax Casroro IlaBma: «... Ctpamaer
JM OJWH WIEH, CTPAJaroT C HUM BCE€ WICHBI; U KOT/a
pamyercs OnWH WieH, C HIM PaIyloTCsl BCE UJICHBD)
(Prm. 3: 37-38).

[IpaBocaBHOE YenoBeKoOIIOOHE (POPMHUPYET U CO-
OTBETCTBYIOIIIEC OTHOIICHHUE K TaKO¥ 6a30BOM KaTero-
PHUH IEMOKPATHYECKOTO ITPaBOCO3HAHISI KaK CBOOO/A.
Od4eBHIHO, YTO MPABOCIIaBAE HE BBICTYIAET MPOTUB
cBOOOTBI, HO TIPENIaraeT CBoe MOHNMaHHUE ITOI Kare-
ropun. J[st mpaBocIaBHBIX CBOOOJA - 3TO HE Xapak-
TEpHOE IJIsI MOJIEPHOTO OOIECTBA «OAMHOYECTBO B
TOJITIE), & TO CTPEMIIEHHUE K COTPYAHUYECTBY, KOTOpPOE
OTIIMYAeT KOOTEePAIlMOHHOE MMPaBOCO3HAHUE OT KOH-
¢mmkTHOTO. «/lap cBOOONBI SIBNSETCS OJHUM W3 BBIC-
mux aapoB bora denoBeky w Kak KOHKPETHOMY HO-
cuteno odpasa TMIHOTO bora, 1 Kak 4ieHy coo0ie-
CTBa JIMYHOCTEH, B €JHCTBE YEIIOBEUECKOTO POIAY,
- TIOAYEpKUBaeTcs B JOKyMeHTe BcempaBociaBHOTO
Cobopa «Mwuccus IIpaBocnasuoit LlepkBu B coBpe-
MeHHOM Mupe» [11]. Ilpm 3ToM cBOOOmA JIMYHOCTH
HE paccMaTpUBaeTCs B MPABOCIABUH KakK aOCOIIOT.
IToromy uTo cBOOO/A TTIO3BONISAET YETIOBEKY, C OJHOU
CTOPOHBI, TIPEYCIIEBATh B BOCXOKACHNHN K TyXOBHOMY
COBEpIIIEHCTBY, HO BMECTE C TeM BKJIIOYAeT B ce0s U
OTIACHOCTh TPECITyMaHus, BbIXOAa M3 TOTYMHEHUS
Bbory u uepe3 To — rpexomnageHus, TparndecKuM Io-
CJIEJICTBHEM KOTOPOTO SIBIISIETCS CYIIECTBOBAHHUE 371a
B MHUpe. B memoxparnueckoM mpaBoCO3HAHUN CBOOO-

19



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HALIOHAJIBHBIIl FOPHMYECKHIT KYPHAIL: TEOPHS I TIPAKTHKA + NATIONAL LAW JOURNAL: TEORY AND PRACTICE

Jla He MOYKET BOCIIPUHUMATHCS Kak Oe3rpaHHYHAast HH-
JTUBUAyaIMCTHYECKast aBTOHOMHUSL. W 3TO OJTHOCTBIO
COOTBETCTBYET MOCTYJATy MpaBociaBus: «COTBOPUB-
LI B HaYaJIe YyelloBeKa cJieliall ero CBOOOIHBIM U ca-
MOBJIACTHBIM, OIPAHUYUB €T0 OJJHUM JIMIIb 3aKOHOM
3aroBeu» [12]. [losToMy crieioBaHNE €BaHTEIbCKOM
3anoBenu «/Jla nmodute apyr apyral» (Mu. 13:34-35)
U SIBIISIETCS TEM ITyTEM K HACTOsIIENH cBOOOIE U 1eEMO-
KpaTHH, KOTOPBIM MpejJiaraeéT COBPEMEHHOMY MHUPY
npaBocnaBue. «lIpomenue - 310 myTh K cBOOOAE,
cBoOoOzIe JIIOOUTH BCex. JTa cBoOoaa MOOUTh UMEET
OoJblIOe 3HAYCHUE IS MMOHUMAHUS, KaK II0JIb30-
BaThbCs BIIACTBHIO CIIY)KEHHUS», - OBIJIO OTMEYEHO Ha
XVI MextyHapoIHbIX YcreHCKuX yreHusx «CBoOo-
na. AsroputeT. CiayxeHne», KOTOpble MPOXOAUIIN B
Kuese c 23 mo 25 centsiops 2017 roga. [13].

Taxoe mpaBoco3HaHHME 3WKAETCA Ha MCIOBEIye-
MO MPAaBOCIIABUEM OHTOJIOTHH YeJIOBEKa, 00IIECTBa
u mupa. «/lns npaBocnaBHbeIX bor siBisercs npexae
Bcero TpueanabsiM borom. Oter, Cera u Cearoit Jlyx
HaXOJAT CBOE CYLIECTBO B OCHOBOIOJAralolINX OT-
HOIICHUSAX MEXIY HUMHU. Bynydunm yOeKIeHHBIMHU B
COTBOPEHHUH YeJIOBEKA 110 00pa3y 3TOro (TPUEANHOTO)
bora, oHu cuuTaroT OCHOBOM AyXOBHOTO UMIIEPATHBA
OTHOILIEHUS MEX]Ty JTIIOJIbMH, KOTOPHIE MTO3BOJISIOT UM
KHUTh BO B3aHMHOM YB)XEHHHU U COOOIIECTBE APYT C
npyroM, - ormedaer P. Tpaep. - ImMenno sta Goroc-
JIOBCKasi OCHOBA; a HE CBETCKHUI T'YMaHHU3M 3amaIHo-
ro jgulepanu3mMa WIM aHTU-TEUCTHYECKas TPaAULINS
(paHiy3ckol TpaauLUU B OOJMACTH TpaB uYeIOBEKa,
BJIOXHOBJISIET MPaBOCIaBHYIO MPUBEPKEHHOCTh Bee-
oOIelt JAeknapalyy MpaB 4YesioBeKa U JIPYyTUM YHH-
BEPCAIBHBIM JIEMOKPATHUYECKUM YCTaHOBJICHHUSIM»
[9]. OtmeTnM, uTO OOO3HAYCHHBIN MPABOCIABHBIN
JTYXOBHBI HMIIEPATHB 10 CBOEMY CMBICIY IIOJIHO-
CTBIO COOTHOCHUTCS CO 3HAMEHUTHIM KaTeropuIecKuM
nMriepatuBoM Mvmanynna KaHTa, KOTOpBIN SIBIISI-
eTcs KIAcCHYEeCKUM 00pa3loM COOTBETCTBUS «00-
pasa mpaBa» U «obpaza dermoBeka». VIMEHHO Takoe
[MOHMMaHHUE SK3UCTCHLIUATBHON MPUPOMABI YeIOBEKa
— yepe3 Muiocepaue, To00Bs U YBaXKEHHE K JJOCTO-
HMHCTBY KQKJIOM TMYHOCTH KaK TBOpeHUs boxus - Be-
KaM¥ OBUTO HAECHTU(UKAITMOHHBIM MapKEepOM TIPaBo-
CJIIAaBHOM 3THKU U JOJDKHO OINPEAEISATh NaJbHEHIIYIO
TYMaHUCTHYECKYIO HANpPaBICHHOCTh JeMOKpaTHnde-
CKOTO TIPaBOCO3HAHUS.

KonmexkTnBu3M W NEPBUYHOCTH HMHTEPECOB CO-
o0IIecTBa 0 CPaBHEHUIO C MHTEPECAMH JIMIYHOCTH
ABJISETCS aTPUOYTUBHBIMHU OTIUYHSIMU TPABOCIIABHA.
W B 5TOM COAEpKUTCS €r0 OOJBIION MHTETPAIIOH-
HEIH oTeHnua. OTCIona JKe MPONCTEKAeT U JPYToi
MIPUHILIMIT TPaBOCIaBUA — JOJDKEHCTBOBaHUWE. Jloi-
JKEHCTBOBAaHHE — 3TO HEOTHEMJIEMBII JEOHTOJIOTH-
YECKUH KOMIIOHEHT JEMOKPAaTHYEeCKOTO IPaBOBOTO
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CO3HaHHA, KOTOPBIA OTpa)kaeT eIWHCTBO MPaB u 005-
3aHHOCTEH. B 001meM miane MOKEHCTBOBAHHE TIPO-
ABJIISACTCA B TOM, YTO YCJIOBCK ITIOCTOAHHO COOTHOCHT
CBOM JICHCTBUS C HICaTHBIMH 00pa3liaMu, ¢ TEM, U4TO
CHAIJICKUT 6I)ITI)», U TEM CaMBbIM CTPEMUTCA K OTUM
obpasmam [3, c. 146]. «MIMeHHO...TIpeICTaBICHUE O
JOJIPKHOM U HEJOJIZKHOM (IIOHyCTI/IMOM 1 HEAOITYCTH-
MOM) B 0OIIIECTBEHHOM CO3HAaHUH (HOPMHUPYET TIPaBO-
BYIO CHCTEMY OOIIIECTBa, - KOHCTaTUPyeT Biagumup
Beneros [14].

Criertu¢udeckie 9epThl MPaBOCIABHOTO TMpE.-
CTaBJICHHUA O AOJDKCHCTBOBAHMHM KaK J3JICMCHTaA IIpa-
BOCO3HAHHS MPOUCTEKAIOT U3 OTIIHYUTEIFHOTO TOHH-
MaHUS TaKOM KaTeTOPUH KaK YeI0BEYECKOe TOCTOMH-
ctBo. ComracHo ubepaTbHOMY TE3HUCY JOCTOMHCTBO
MIPHUCYIIE YEIOBEKY OT MPHUPOABI, TO €CTh OHO TPaK-
TUYECKH He OTIMYAeTCsl OT IpaBa Ha >Ku3Hb. «lIpo-
TECTAaHTU3M HCXOIUT M3 TOTO, YTO JOCTOWHCTBO He-
JIOBEKa IMPEI0CTaBIEHO YeoBeKy boroMm m mostomy
He SIBIISIETCS 0JIarOM, KOTOPBIM JIFOIH MOTYT Pactopsi-
KaTbCS TI0 CBOEMY YCMOTPEHHIO, - oTMedaeT JIeoHun
CrokusifHeH. - B 9acTHOCTH, Jake TPEUTHUK COXpa-
HSIET IOCTOMHCTBO, KOTOPOE He MOaeTCs YeTI0BeUe-
CKOMY KOHTPOJIO, IIOCKOJIBKY UM ero Haaemmt bor»
[15]. IToaTOMYy, 4TOOBI OBITH JOCTOMHBIM OT YEIIOBEKA
He TpeOyeTcs BHYTpeHHEH TyXoBHOH paboThl. Takum
00pa3om, B THOEpaTbHOM TPAKTOBKE dTa KaTETOPHS B
OTIPENEeNICHHON CTENEeHH TepsAET CBOM HPABCTBEHHBIN
cmbIci. HarmpoTtus, mpaBociaBHBIE OOTOCIOBBI UCXO-
JIAT U3 TOTo, uTo npuHATue ['ocnonom Mucycom Xpu-
CTOM ITOJTHOTHI Y€TIOBEYECKOM MPHUPOIBI, KPOME Tpexa
(EBp. 4:15), moka3sIBaeT, 4TO JOCTOMHCTBO HE pac-
MPOCTpaHsIeTCd Ha WMCKAXCHWS, BOZHHUKIINE B JTOU
MIpUpOJie B pe3yasrare rpexonaaeHus. [lostomy mo-
CTOMHCTBO - 3TO TO, 4TO TprodOpeTaercs, Korna Jud-
HOCTh OCO3HAHHO fenaeT 700po. OTcrona BOZHUKAIOT
JIBC Pa3HOBUIHOCTH CBOOOIBI: BHYTPEHHSS CBOOOIA
OT 371a U cBOOOMIa HpPaBCTBEHHOTO BhIOOpa. CBOOOAA
OT 3J1a sBisieTcs camorieHHol. CBoboma ke BhIOopa
MpHOOpETaeT IIEHHOCTh, a JMYHOCTh - JOCTOWHCTBO,
TOJIBKO KOTJZIa 4YeJIOBEK BhIOMpaeT n00po. Haobopor,
KOT/Ta MHIWBH] BEIOMpAET 3710, CBOOOIA BRIOOpA Be-
JIET K CaMOpa3pyLIeHUIO U HAHOCHUT yIiepO JTOCTOMH-
CTBY 4eJIOBeKa M 00IIecTBeHHON Mopaiu [16].

TaxuMm 00pa3oM, B BOCTOYHON XPUCTHAHCKON Tpa-
TUIAH TIOHSATHE «IOCTOMHCTBO» UMEET MPEeXK/Ie BCe-
TO HPaBCTBEHHOE 3HAYEHNE, a MPEICTABICHNE O TOM,
YTO JOCTOMHO, a YTO HEAOCTOMHO, TECHO CBS3aHO C
HPAaBCTBEHHHIMH WM O€3HPABCTBEHHBIMH MOCTYTI-
KaM{ 4YeJOBeKa M C BHYTPEHHHM COCTOSHHEM €ro
OymIi. A TOCKOJNBKY aMOpajbHOTO JOCTOMHCTBA HE
OBIBAET, TO U OTPHIB KOHIIETITA IEMOKPATHH OT HPaB-
CTBEHHOCTH O3HAYAeT €r0 CIUIOIIHYIO MpOo(daHaIHio.
Takum 00pa3oM, B IPaBOCIaBHON HHTEPIIPETAITIH O

IUNIE 2018



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HAIIOHAJbHBIA FOPHMUECKHI KYPHAIL TEOPHS H TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

JIEMOKpaTHYECKOM MPABOCO3HAHUH MOYKHO TOBOPUTH
TOJIBKO B TOM clly4ae, €Clid CyObeKT BOCIPUHHUMAET
YeJI0BeYeCKOe JJOCTOMHCTBO KakK CJIEACTBHE CBOOOJ-
HOTO BBIOOpA B MOJIB3Y J100pa mepes coOla3HoM 3J1a.
«[IpaBocnaBue OTKpBITO K JEMOKpaTuH Onaromapst
CBOUM TpaAUIVOHHBIM BEPOBAHUAM B TO, UTO CBO-
Oona BeIOOpa U yenoBedeckuil GpakTop sIBISIETCS He-
00XOJIMMBIM YCIIOBUEM JUIsl BceX (DOPM COIHMABbHBIX
W3MEHEHUH, - TOTYepPKUBAET OONTapCKUii Mccie0Ba-
tenb Janmana Kanramkesa. - Kopennoe otnnuue B
OTHOLIEHUH IIpaBociiaBHOM L{epkBH K 1eMOKpaTuu U
TUTIOPAJIN3My 3aKIII04aeTcs B TOM, YTO €€ MepapXus
MOJIEP)KUBAET JIEMOKPATHIO, HO BBIPAXKAET JBOM-
CTBEHHOE OTHOLIEHHWE K IUIIOpanu3My. Biaumonei-
CTBHE TPABOCIABUA C JEMOKpaTruei ... MPUXOAUT B
MOMCHT, KOrjga BOIIPOCHI BJIMAHUA W OrpaHUYCHUA
TUTIOpajIn3Ma YUIEMIISIOT HE TOJNBKO MPaBOCIABHBIX,
HO M MHOTHX JAPYTHX... DTO BBIpaXXaeT ONpeNesIeH-
HBIE PETOCTEPEKEHNS OTHOCUTENBHO PETUTHO3ZHOTO
TUTIOpajIn3Ma, MOTOMY 4TO €ro Oe30rOBOPOYHBIN pe-
JIATUBU3M IOAPBIBACT CMBICJI CYIICCTBOBAHHA IIpaB-
nel B emuaoM borey [17, p. 352.].

JlomkeHCTBOBaHME B MPABOCIABUN O3HAYAET MO-
panbHbIe 00s13aTeNbCTBA TUYHOCTH MPEXE BCETO 10
COOJTIONICHHIO €BAHTEIbCKHUX 3aIlOBECH, HO TaKXkKe U
M0 OTHOIICHHIO K APYTHUM JIIOAAM. HOBTOMY ImpaBo-
CIaBHOE JIOJDKEHCTBOBAHHE O3HAuaeT HE TOJBKO
CJIeJOBaHNE HEKOEeMy HJealy, HO M YTBEp)KICHHE
HpaBCTBeHHOﬁ OTBC€TCTBCHHOCTH JIMYHOCTH, a TAKXKC
MMEET JIEATEIbHOCTHBIA XapakKTep, ONpeaesieMblil
TaKMMH KaTeTOPHSIMH Kak AOOpoaeTeNs U OJaroTBo-
puTensHOCTh. Bee 3To - 3aKOHBI IPAaBOCIaBHOM KH3-
HU, B TO BPEM: KaK U CEKYyJIApHad, U IPOTCCTAaHTCKasd
3THKa ONMMPAIOTCS HAa MHOE MOHUMaHue jnoara. Omnu-
ChIBasgd MOTHUBALMOHHBIC pa3inyuA IMPOTECCTAHTOB,
Makc BeOep yka3piBaeT, 4TO BMECTO HieH OparcTBa
M TOTOBHOCTH «OTJaTh pyOamKky» HyXIalomEeMycs
(>KecT, CMMBOJIM3UPYIOIINIA OTKa3 OT y3 OpEHHOTO
MHpa ¥ TOTOBHOCTH K JKEPTBE paJul CIACCHUA NYyIIH,
XapaKTePHBIN JUIsl KATOJIMKOB U, 0COOCHHO, JIJIsl TIpa-
BOCJIABHBIX) TPOTECTAHTAMH pPYKOBOIUT CTPOTHUH
JIOJIT, KOTOPBIA 3aCTaBISIET OT/AAaBaTh BCE CHIIBI CITy-
KEHHIO «JIeITy» 1 He TIOTAKaTh «JICHI» TeX, KTO HE XO-
YeT KHUTh YECTHBIM TPYIOM, yOllaxKaeT Telo U TepseT
nymry [18, c. 28]. To ecth, ecnu 1715 IPOTECTAaHTH3MA
JOJDKHOC — OTO «AyX KalmuTalndMa», TO IJId IIpaBo-
CJIaBHs - CONMUAAPHOCTH, OPATCTBO M TO TOBAapHIIIE-
CTBO, O HETPEXOAIel IEHHOCTH KOTOPOrO yCTaMu
Tapaca Byns0n1 ckazan Hukomaii ['oroms.

NMeHHO Takoe OCO3HAaHME JOJHKEHCTBOBAaHHUSA
YCTaHABIUBAeT OalaHC MEXIY IpaBaMHu U 00S3aHHO-
CTSIMH, 9TO B CBOIO OYEpENb SBIIETCS ICOHTOIOTHYE-
KO OCHOBOM Takoro 6a30BOT0 dJieMeHTa JEMOKpATH-
YEeCKOT0 MPaBOCO3HAHUS Kak paBeHCTBO. COBpeMeH-
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Has npaBociaBHas [{epkoBb HCIOBEAYET, UTO JIHOOOH
YeJIOBEK, HE3aBUCUMO OT LIBETa KOXKH, PEJIUTHHU, PACHI,
1oJjia, HaI[MOHAIBHOCTH, SA3bIKa, CO3/IaH 1O 00pasy u
nofo6uio boxkbeMy U SBIsIETCS paBHONPABHBIM 4JIe-
HOM YeJIOBeUeCKoro coobmectBa. Crenys Bepe, 9ro
BO XpHUCTe «HET YK€ Wy/es, HU sI3bIYHUKA; HEeT pada,
HU CBOOOJHOI0; HET MYKECKOTO I10J1a, HH JKEHCKOTO:
160 Bce BBl onmHO BO Xpucrte Uucyce» (Iam. 3: 28),
ImpaBoOC/IaBUE€ HE BOCIHPHUHUMACT JUCKPUMHHAIIUIO
M0 BCEM NEPCUUCICHHBIM BBIIIC ITPU3HAKaM, KOTO-
pas npeaycMaTrpuBacT HEPABEHCTBO MEXKIY JIOIbMHU.
BaxHO MOT4YepKHY Th, UTO MPABOCIABHOE TOJIKOBAHUE
JIEMOKPATHH OTIIMYAETCS] HEMIPHUSITHEM B TOM YHCIIE U
TaK Ha3bIBAEMOM «IO3UTUBHOI» JUCKPUMHUHALUU.
IIpaBocnaBHast TpaaWmus BBICTyIaeT 3a IPaBO Ha
T000Bh M TPOTHB OJHOIONBIX OpakoB, 3a CBOOOIY
CJIOBA M MPOTHUB KIIEBETHI M OCKOPOJICHMIA, 32 MPaBo
Ha JKM3Hb W TPOTUB «IIpaBa» HA CMEPTh, 3a MPaBO
Ha TBOPEHHE W MPOTHUB «IIpaBa» Ha paspymeHue. U
TakuM 00pa3oM OHA BOCCTAHABJIMBAET YACTOTY €BaH-
TeNIbCKUX 3allOBEJeH, YTO B CBOIO O4Yepelb MPUAAET
SPKOCTh W TIPUBJIEKATEIHHOCTH MPABOCIABUIO, OCBO-
00oK11ast ero OT HAKUITK PEeTPOTrPaCTBa.

BriBoabl. Borpekn HaBsA3bIBa€MBIM OOIIIECTBCH-
HOMY MHEHHUIO CTEpPEOTHIIaM, MPABOCIaBUE HE SIBIIA-
eTCsl KOHCEPBaTHBHBIM AaHTAarOHHUCTOM JEMOKpAaTH-
yeckoro mpaBomnopsiaka. Haobopot, mpaBocnaBHBIE
MOpaJbHBIE MTPUHIUIIEI CIOCOOCTBYIOT HAITOJIHEHUIO
MPaBOBOTO CO3HAHHUSA TEMH JYXOBHBIMHA CMBICIIAMH,
0€e3 KOTOPBIX TYMaHUCTHYECKHE UIeallbl JeMOKPaTHH
MOTIPOCTY HEOCYIIeCTBUMEIL. [IpHHITNT YeToBeKOIt0-
Ous1, B 0COOCHHOM CTENeH! MPUCYIIHUN TIPaBOCIaBHO-
My MHUPOBOCTIPHSTHIO, CITY)KHT ()YHAAMEHTOM JTyXOB-
HOTO UMIIEpaTHBa, JIEXKAIIETO B OCHOBE BOCIIPHATHS
CIIPaBENIMBOCTH KaK MOPAJIBHOTO CTEp)KHS IpaBa.
DTOT UMIIEPaTUB CTABUT Oapbep Ha IMYTH BCEI03BO-
neHHocTd. OH MpHUIaeT KIFOYeBOU I JeMOKpaTHd
KaTerOpHH CBOOOIBI CMBICI CO3HATEIHLHOTO BEIOOpA
B IoJTB3y o0Opa. [Ipu TakoM ycioBHU TpaBOTIOPSIIOK
obecrieunBaeTCs HE CTPaxoM, a J0oBKI0 K bory u
JIONSIM B COYETAHUHM C OTBETCTBEHHOCTHIO TIIE€pen
HUMH. [IpaBOCIIaBHBIM MPUHIHIT TOKEHCTBOBAHHUS,
OCHOBaHHBIA Ha OCO3HAHUH TOTO, YTO YEIIOBEUECKOE
JIOCTOMHCTBO JTOCTHTAaeTCs AOOpOeTeNbio U Omaro-
JIesTHUEM, SIBJISIETCS 0a3HMCOM TakOoM HEoOXOmMMOI
COCTAaBIISIIONIEH JTEMOKPAaTHYECKOTO IPaBOIIOPSIKA
Kak OayaHc mpaB M 00s3aHHOCTEH. B To Bpems kak
CeKYJISIPHBIA WHAWBHUIYaTN3M HEM30€KHO MIPUBOIUT
K BBIPOXKJICHUIO TICEBIOAEMOKPATHIECKOTO TPAaBOCO-
3HaHHUA B KOH(IWUKTHOE, TMPABOCIABHBIE YEIOBEKO-
Mo0ue U TOTHKEHCTBOBAaHUE, HAITPOTHUB, OMPEIEIISIOT
COJIMIAPHBIN, KOOIEPallMOHHBINA XapaKTep IMpaBOBO-
ro cozHaHus. [IpropureTamMyu Takoro co3HaHUS BEI-
CTYMAIOT MPOBO3TIIANIAEMbIE HeaNaMU JeMOKPATHH
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PaBEeHCTBO M OpaTcTBO, OHO HE TPHUEMJIET JIIOOYIO
JUCKPUMUHAITUIO U HUTHWIM3M. TakuMm o0pa3om, co-
BPEMEHHOE MPABOCIABHOE IPABOCO3HAHUE IMPUIAET
KOHIIENTY JE€MOKPaTHUH YHUBEPCAJBHBIM >KM3HEYT-
BEPKJAIOIIUNA TBOPUECKUH Xapakrep. B cBoro oue-
penb JeMOKpaTHYeCKOe MPaBOCO3HAHNE CIIOCOOCTBY-
€T Pa3BUTHUIO NPABOCIABHOW TPaAULMHU, OUUIICHUIO
€e OT 3aCKOPY3JIbIX JI0OIMaToB, HE MMEIOIIUX OTHOLIe-
HHSL K €BaHTCIILCKHUM 3aII0BEIISIM.
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Criminologie

CZU 343.9

O METODOLOGIE DE MASURARE A DESCOPERIRILOR
CRIMINOLOGICE

Octavian BEJAN,
doctor in drept, criminolog,
Institutul de Stiinte Penale si Criminologie Aplicata

REZUMAT
Metodologiile de masurare a descoperirilor criminologice (si stiintifice), care sunt folosite astazi, au mari neajunsuri,
printre care si metodologia lui Jorge Hirsch. Cercetarea criminologica este puternic impiedicata din cauza lipsei unei meto-
dologii multumitoare. Metodologia infatisata in aceasta lucrare a fost faurita, aplicind metoda constructiei abstracte, anali-
zei de continut, interviului, observarii si documentarii. Aceastd metodologie masoara mult mai bine descoperirile crimino-
logice. Ea poate fi folosita la masurarea descoperirilor unui cercetator stiintific, ale unei unitati de cercetare criminologica
si ale unei tari. Este cu putinta aplicarea ei in alte ramuri ale stiintei.
Cuvinte-cheie: criminologie, descoperire, metodd, metodologie, stiinta, cercetare.

UNE METHODOLOGIE POUR MESURER LES DECOUVERTES CRIMINOLOGIQUES

Octavian BEJAN,
docteur en droit, criminologue,
Institut des Sciences Criminelles et Criminologie Appliquée

RESUME
Les méthodologies utiliséesaujourd’huipour mesurer les découvertes criminologiques (et scientifiques) ont de grands
défauts, parmi lesquelles se trouve et la méthodologie de Jorge Hirsch. La recherche criminologique est fortement empéchée,
a cause de manque d’une méthodologie satisfaisante. La méthodologie présentée dans cet ouvrage a été €laborée, employant
la méthode de la construction abstraite, analyse de contenu, entrevue, observation et documentaire. Cette méthodologie
mesure beaucoup mieux les découvertes criminologiques. Elle peut étre utilisée a la mesure des découvertes d’un chercheur
scientifique, d’une unité de recherche criminologique et d’un pays. Il est possible de I’appliquer dans d’autres branches de

la science.

Mots-clés : criminologie, découverte, méthode, méthodologie, science, recherche.

Problema. Masurarea descoperirilor criminolo-
gice 1i frimantd de mult timp pe criminologi,
ca si pe cercetdtorii din alte ramuri ale stiintei. Nici nu
poate fi altfel, deoarece de ea este legat un sir de alte
lucruri de o mare Insemnatate pentru stiinta.

De o masura buni este nevoie, mai intai de toa-
te, la alegerea celor care vor face cercetare crimino-
logica. Dupa cum ne invatd intelepciunea noastra
stramoseasca, omul sfinteste locul. Iata de ce este bine
sa 1i alegem pe cei mai buni.

O data ce si-a inceput lucrul, pe cercetator il va aju-
ta sd inteleaga ce a facut si spre ce poate tinde o masura
buna a descoperirilor lui criminologice.

Mai tarziu, este nevoie a hotarl carui cercetator
stiintific este cel mai bine sa 1i punem haturile stiintei
in mana. Ce 1i poate oare invata si cum 1i poate ajuta
oare un cercetdtor mai putin priceput pe cei care sunt
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mai buni decét el? El 1i va impiedica mai curand sa isi
faca datoria.

Nu ne putem lipsi de masurarea descoperirilor
stiintifice nici atunci cAnd Tmpartim laude. O lauda care
nu este data cui i se cuvine este fara folos, ba chiar
poate face mult rau.

Faptul ca cei mai buni oameni de stiinta, printre care
se afld si destui criminologi, nu au fost pretuiti cum se
cuvine la timpul lor ne spune ca metodologia de masu-
rare a descoperirilor criminologice (si stiintifice) folo-
sitd acum este neputincioasd. Ceva mai mult s-a facut
pentru masurarea laturii catimesti a lucrului Infaptuit
de un cercetator stiintific.

Actualitatea temei de cercetare. Dupd parerea
noastrd, stiinta nationald a ajuns intr-o stare foarte
rea.O parte covarsitoare a lucrarilor stiintifice sunt goa-
le, adica nu infatiseaza nici o descoperire. Plagiatul si
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compilatia sunt larg raspandite in lucrarile stiintifice.
Dintre zecile de teze de doctorat din mai multe ramuri
ale stiintei pe care le-am citit, foarte putine reprezin-
td o lucrare stiintificd. Mai rau decéat atat, dintre ze-
cile de teze de doctor habilitat din mai multe ramuri
ale stiintei pe care le-am citit, nici una nu raspunde
cerintelor fata de o asa teza. Pe de alta parte, intdlnim
lucrari si chiar teze de doctorat (nu de doctor habilitat)
care Infatiseaza descoperiri stiintifice de marimea celor
care se cer pentru a indreptati un titlu de doctor habili-
tat. Multi dintre insii care se instaleaza 1n scaunele de
conducdtor al institutiilor stiintifice sau de invatamant
incep a capata titluri si a publica numeroase lucrari,
desi indeplinirea indatoririlor de conducator le ia mai
mult timp decat inainte. Este limpede legatura de cau-
zalitate, nu intre pricepere si titluri sau lucrari, ci intre
dregatorie si titluri sau lucrari, adicd puterea pe care
0 au asupra altora, mai ales asupra celor din subordi-
ne. Cercetatorii stiintifici mai puternici pleaca, iar cei
mai slabi rdméan in unitatile de cercetare stiintifica sau
de invitare-cercetare stiintificd. Cei care infaptuiesc
cercetarea stiintifica nici nu cunosc incaltea care sunt
metodele de cercetare stiintifica. Lucrarile, avizele, re-
cenziile si vorbele unei foarte mari parti dintre cei care
fac cercetarea stiintifica, mai ales a doctorilor si doc-
torilor habilitati, tradeaza o pregatire stiintifica foarte
slabd sau chiar sub cele mai mici cerinte. Nu vedem
o stransa legaturd de cauzalitate nici intre priceperea
stiintifica a unui om de stiinta si puterea de hotarare pe
care o are in lumea stiintei. Au fost date mari premii si
inalte distinctii pentru lucrari care infatiseaza descope-
riri stiintifice neinsemnate. Nu prea au ramas in stiinta
oameni care pot pregiti cercetatori stiintifici adevarati,
din care cauza putreziciunea va dainui.

Scopul si sarcinile cercetirii. Cercetarea crimino-
logica pe care am intreprins-o a avut drept tintd pla-
madirea unei metodologii de méasurare a descoperirilor
criminologice, care sa priveasca mai mult spre insem-
natatea si mai putin spre multimea acestora.

Pentru a atinge aceasta tintd, ne-am pus urmatoare-
le sarcini: 1) a face o noua sistematizare a cunostintelor
despre cunoasterea criminologica fard de care nu pot
fi masurate descoperirile criminologice; 2) a cépata
informatiile despre cunoasterea criminologica care lip-
sesc, dar de care este neapdrat nevoie pentru o buna
masurare a descoperirilor stiintifice; 3) a gandi reguli
de folosire a scarii de masurare a descoperirilor crimi-
nologice; 4) a lega marimea descoperirilor stiintifice de
unele titluri date cercetatorilor stiintifici.

Cunoasterea la tema. Nu am gasit nici o lucrare
stiintificd care priveste masurarea descoperirilor cri-
minologice. Vedem numai lucrari generale de teoria
si metodologia stiintei. lata cativa dintre cercetatorii
stiintifici care s-au dedicat studierii acestor laturi ale
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stiintei: Valeriu Bujor, Rodica Mihaela Stanoiu, Nico-
lae Mihai, Mircea Flonta, Ilie Pirvu, Septimiu Chel-
cea, Sorin S. Radulescu, Vasile Miftode, loan Margi-
neanu, H. Henri Stahl, Dumitru Zait, Aristotel, René
Descartes, Baruch Spinoza, Emile Durkheim, Auguste
Comte, Henri Poincaré, Thomas S. Kuhn, Karl R. Pop-
per, George Thompson, W. H. Newton-Smith, George
Berckeley.

Metodele aplicate si materialele folosite. In tim-
pul cercetarii, am folosit metoda constructiei abstracte
(lucrari criminologice si lucrari despre metodologia
si teoria stiintei), metoda analizei de continut (lucrari
criminologice), metoda interviului (convorbiri cu cri-
minologi si cercetatori din alte ramuri ale stiintei), me-
toda observirii (lumea stiintificd), precum si metoda
documentara (regulamente, dari de seamad, strategii,
metodologii s.a.).

Rezultatele obtinute si dezbateri. Metodologia
de masurare a descoperirilor criminologice pe care am
alcatuit-o este asezata pe urmatoarele cunostinte fun-
damentale, pe care le infatisam scurt.

Cercetarea criminologica este indreptatd spre (a)
cunoasterea criminologicd, (b) criminalitate si (c) pre-
venirea criminalitatii. Cunoasterea criminologica este
compusa din (a) cercetarea criminologica, care capa-
ta cunostinte generale (nelegate de loc si timp) si (b)
analiza criminologica, care capatd cunostinte concrete
(legate de loc si timp). Cercetarea criminologica, ana-
liza criminologica si prevenirea criminalitétii foloseste
metode, tehnici, procedee, unelte si mijloace. Preve-
nirea criminalitatii cuprinde cercetarea, invatdmantul
si practica criminologicd. Cea mai mare insemnatate
0 au cunostintele despre cunoasterea criminologica,
deoarece fara acestea nu pot fi capatate cunostinte des-
pre criminalitate si despre prevenirea criminalitatii.
Cunostintele despre criminalitate au o Tnsemnatate mai
mare decat cele despre prevenirea criminalitatii, pentru
ca prevenirea pleaca de la cunostintele despre insusirile
si factorii criminalitatii.

Cunostintele criminologice pot fi generale si parti-
culare. Generalitatea sau particularitatea cunostintelor
criminologice este neasemandtoare. Cea mai mare in-
semnatate o au cunostintele criminologice generale,
dat fiind faptul ca ele fac cu putintd schimbari mari in
folosul omului. Cunostintele generale despre criminali-
tate au o Insemnatate mai mare decat cunostintele par-
ticulare despre cunoasterea criminologica, In timp ce
cunostintele generale despre prevenirea criminalitatii
au o Tnsemnatate mai mare decat cunostintele particu-
lare despre criminalitate.

Cunostintele criminologice pot fi argumentate
sau neargumentate. Argumentarea poate fi teoreti-
ca (judecati) sau empirica (fapte). Unii cercetdtori
stiintifici vin cu afirmatii si argumente, iar altii vin nu-
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mai cu afirmatii sau numai cu argumente. Toate au o
insemnatate pentru stiintd, adica si afirmatiile, si argu-
mentele.

Cunostintele criminologice imbraca vesminte ne-
asemanatoare. Poate fi o teorie, o metoda, o lege, o
sistematizare, o insusire, o cauza, o clasificare sau o
tipologizare, o tehnica, o problematizare, o regulari-
tate, un procedeu, o conditie, o unealtd, precum si un
mijloc.

Din Tnmanuncherea acestor cunostinte criminolo-
gice fundamentale, am cépatat trei discernere cu care
putem randui descoperirile criminologice dupa insem-
ndtate, si anume: intdietate (cunoastere, criminalitate
si prevenire), generalitate (generale si particulare) si
fel (teorie, metoda, lege, sistematizare, Insusire, cau-
za, clasificare sau tipologizare, tehnica, problematiza-
re, regularitate, procedeu, conditie, unealtd, precum si
mijloc).

latd scara de masurare a descoperirilor crimino-
logice pe care am facut-o, folosind cele trei criterii,
cunostintele fundamentale sus-infatisate, dar si alte
cunostinte care tin de teoria si metodologia cunoasterii
criminologice si stiintifice.

AA Teorie generala despre cunoasterea
stiintifica
A | AB |Metoda de cercetare stiintifica
AC Lege atotcuprinzatoare(principiu
universal)
BA Te.or@e genpralé despre cunoasterea
criminologica
BB Te‘or@e cr.iminologicé generala despre
criminalitate
B BC Teorie priminplggicé gg_neralé despre
prevenirea criminalitatii
BD |Lege criminologica generala
BE |Metoda de analiza criminologica
BF |Metoda de prevenire a criminalitatii
CA Sistematizare a cunostintelor crimi-
nologice generale
CB insusi.re generald a cunoasterii crimi-
nologice
C CC |Insusire generala a criminalititii
CD |Cauza criminalitatii
CE Insusire generali a prevenirii
criminalitatii
CF C1a§iﬁcare sau tipologizare crimino-
logica generala
DA | Tehnicd de cunoastere criminologica
D DB |Tehnica de prevenire a criminalitatii
DC Prl(zblematizare criminologica gene-
rala

IUNIE 2018

EA Teorie particulara despre cunoasterea

criminologica
EB Teoriq cr'imi.nologicé particulara des-
E pre criminalitate
EC Teorie criminologica particulara des-

pre prevenirea criminalitatii

ED |Lege criminologica particulara

FA Pvrocedeu de cunoagtere criminologi-
ca

FB |Conditie a criminalitatii
Sistematizare a cunostintelor crimi-

FC nologice particulare
F FD Clasificare sau tipologizare crimino-
logica particulara
Insusire generala a unui tip de crimi-
FE o :
nalitate sau de crime
FF Cauza unui tip de criminalitate sau
de crime
GA Unealtd sau mijloc de cunoastere cri-
minologica
GB Insusire particularad a cunoasterii cri-
minologice
GC Conditie a unui tip de criminalitate
sau de crime
GD |Insusire particulard a criminalitatii
G Procedeu de prevenire a
GE AT
criminalitatii
Unealtd sau mijloc de prevenire a
GF T
criminalitatii
Insusire particulard a prevenirii
GG T
criminalitatii
GH Problematizare criminologica parti-
culara

AA. Teorie generala despre cunoasterea stiintificd.
Prin teorie, noi intelegem nu o afirmatie singulara, ci o
multime de afirmatii legate intre ele. Poate fi o singura
sau cateva teze de capatai, dar ele sunt numai miezul
unei teorii. Cercetatorul stiintific isi dezvolta afirmatiile
de capatai, legindu-le de multe alte afirmatii care le
intregesc intelesul, intr-o scriere lungd. Ea nu se poate
regasi in cateva cuvinte sau 1n cateva randuri, ba chiar
nu se pot regasi nici in cateva pagini. Se cere o lucrare
mai cuprinzatoare pentru a putea vorbi despre o teorie,
in intelesul acestei metodologii de mésurare a desco-
peririlor criminologice.

O teorie generald despre cunoasterea stiintifica
ne vorbeste pe larg despre ceea ce este cunoasterea
stiintifica. Ea ne dezvaluie neaparat esenta cunoasterii
stiintifice, adica acea insusire generala care o distinge
de toate celelalte feluri de cunoastere omeneasca.

Cea mai mare descoperire stiintifica si criminologi-
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ca este o teorie generald despre cunoasterea stiintifica,
deoarece nu putem face o cunoastere stiintifica fara a
sti ce este o cunoastere stiintifica. Nici chiar puterea
noastra inndscutd de cunoastere a lumii, care este foar-
te apropiata si chiar se suprapune in mare parte cu cea
stiintificd la unii oameni, nu este indeajuns, pentru ca
nu poate fi despartita de alte feluri de cunoastere a lu-
mii.

O teorie generald despre cunoasterea stiintifica cu-
prinde, de asemenea, insusirile generale ale cunoasterii
stiintifice, care se regasesc 1n cunoasterea din toate ra-
murile stiintei, printre care se afla si criminologia.

Cunoasterea criminologica, ca si cea din toate cele-
lalte ramuri ale stiintei, este asezata pe teoria generala
despre cunoasterea stiintifica.

AB. Metoda de cercetare stiintifica. Metoda ne aju-
td sa descoperim toate celelalte cunostinte. Descoperi-
rea ei premerge tuturor celorlalte descoperiri stiintifice.
Metoda este inceputul cunoasterii. Metoda recunos-
cutd de oamenii de stiintd este masura stiintificitatii
cunostintelor pe care ei le capatd prin cercetarile pe
care le desfasoara.

Dupa pérerea noastra, toate ramurile stiintei folo-
sesc aceleasi metode de cercetare. Neasemandrile se
regdsesc in ceea ce tine de procedee, unelte si mijloace.
Bunéoara, criminologii nu folosesc microscopul sau
telescopul. Iatd de ce descoperirea unei metode de cer-
cetare criminologica inseamnad, de fapt, o descoperire a
unei metode de cercetare stiintifica. Ea poate fi folosita
in toate celelalte ramuri ale stiintei.

Chiar daca sunt oarecum cunoscute, impdrtirea lim-
pede in metode, tehnici si procedee a acestora se cade
a fi asemuita cu descoperirea unei metode de cercetare
stiintifica si privita ca o mare descoperire stiintifica.

Dacé insa un cercetitor stiintific asemuieste me-
todele cu tehnicile si procedeele, atunci descoperirea
unei metode urmeaza a fi privita ca o descoperire a unui
procedeu de cercetare. Aceastd asemuire ne spune ca
cercetatorul nu a facut o descoperire deplina. Ea ar pu-
tea fi dusd pana la capat de un alt cercetdtor stiintific.

Bineinteles ca, peste ani, cercetdtorii care vor cau-
ta insemnatatea istoricd a descoperirii unei metode de
cercetare stiintifici o vor privi ca o descoperire nu a
unui procedeu, ci a unei metode, chiar daca ea nu a fost
constientizata, adica deplina.

O metoda de cercetare stiintificd poate fi descope-
ritd, numai urmand firul unei teorii generale despre
cunoasterea stiintificd. De aceea, descoperirea unei
metode de cercetare stiintifici este mai micd decat
descoperirea unei teorii generale despre cunoasterea
stiintifica.

De o insemnatate stiintifica apropiata este si desco-
perirea metodelor de verificare a cunostintelor capatate
printr-o cercetare criminologica. Metodele de verifica-
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re a cunostintelor sunt aceleasi pentru toate ramurile
stiintei.

AC. Lege atotcuprinzdtoare (principiu universal).
Unele legi stdpanesc lumea intreagd, care cuprinde
si criminalitatea. Aceste legi sunt descoperite nu nu-
mai de ganditorii care le cautd voit, ci si de cercetato-
rii stiintifici, oricare ar fi ramura stiintifica pe care au
imbratisat-o.

Cunostintele stiintifice despre legile universale sau
despre alte laturi ale lumii intregi au o mare insemna-
tate pentru toate ramurile stiintei, printre care se afla
si criminologia. Criminologii folosesc cunostintele
despre lumea intreaga in cunoasterea criminologica.
De aceea, cunostintele despre lumea Intreagd sunt mai
pretioase decat toate celelalte cunostinte stiintifice,
adica fizice, chimice, sociologice, criminologice s.a.
Bundoara, un criminolog poate descoperi cunostinte
noi despre spatiu sau timp, care vor fi folosite intr-o
parte sau in toate celelalte ramuri ale stiintei.

Totusi, ele nu pot fi mai pretioase decat cunostintele
care tin de metodologia cercetdrii stiintifice, deoarece
metodele de cunoastere sunt o cale care duce spre toa-
te celelalte cunostinte. Mai mult decat atat, metoda
stiintifica prin care au fost cdpatate cunostintele le face
stiintifice. Nu putem vorbi despre cunostinte stiintifice
fara metode stiintifice de descoperire a lor.

BA. Teorie generala despre cunoasterea crimino-
logica. Dincolo de nsusirile ei generale, cunoasterea
stiintificd are unele particularitati care tin de ramurile
stiintei. Plecand de la aceste particularitati, crimino-
logia 1si tese o teorie despre cunoasterea criminolo-
gica. Criminologii tes si teorii despre cercetarea cri-
minologica, analiza criminologica, prezicerea crimi-
nologica sau evaluarea criminologica. Aceste teorii
lasa o urma adanca pe cercetarile criminologice. Iata
de ce cele dintdi au o insemnatate mai mare decat
cele din urma.

Teoriile despre cunoasterea criminologica 1i invata
pe criminologi cum sa cunoascad criminalitatea si
cum sa descopere cdi de stapanire a acesteia. Capa-
tarea cunostintelor despre cunoasterea criminologica
premerge cunoasterii criminalitatii, iar cunoasterea
criminalitatii premerge prevenirii criminalitatii.

Marimea unei asemenea descoperiri este data si de
multimea de cunostinte din care este tesutd o teorie
stiintifica.

BB. Teorie criminologica generala despre crimi-
nalitate. Sunt teorii criminologice generale care ne
vorbesc despre esenta criminalitatii si a crimei, dar si
teorii criminologice generale care ne vorbesc despre
cauza criminalitdtii si a crimei. Unii criminologi pot
lega cunostintele despre esenta si cauza intr-o singura
teorie criminologica cuprinzatoare.

Teoriile criminologice despre esenta crimei pot pri-
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vi crima atét ca o interdictie sociald, cat si ca o purtare
omeneasca care o incalca.

Cunoasterea esentei criminalititii ne ajutd sa ve-
dem neasemanarea acesteia cu toate celelalte fenome-
ne din lume. Pe de alta parte, cunostintele despre cauza
criminalitatii fac cu putinta prevenirea ei.

Generale sunt si teoriile criminologice despre cri-
minal, victimd si urmdrile criminalitatii, desi sunt
asezate pe cunostintele generale despre crima si crimi-
nalitate, cele care privesc esenta acestora. Cunoasterea
insusirilor criminalului si ale victimei ne ajuta la preve-
nirea criminalitatii. Insemnatatea cunoasterii urmarilor
criminalitatii ne ajutd nu numai la inlaturarea raului
facut, ci mai ales la masurarea raului care a fost sau
poate fi facut.

Teoriile criminologice generale sunt descoperiri
stiintifice mai mici decat teoriile despre cunoasterea
criminologica, deoarece nu pot fi tesute fara acestea.

BC. Teorie criminologica generala despre preve-
nirea criminalitatii. Desi este generald, o teorie crimi-
nologica despre prevenirea criminalititii are o Tnsem-
natate mai micd decat o teorie criminologica despre
criminalitate. O teorie despre prevenire este lucratd cu
cunostintele pe care le aduce o teorie despre crimina-
litate. Prin urmare, poate fi infiripata o teorie crimino-
logica generald despre prevenirea criminalitatii numai
dupa ce a fost tesutd o teorie criminologica generald
despre criminalitate.

BD. Lege criminologicd generald. Faptul ca esenta
si cauza este una, iar legile sunt multe ne spune ca
descoperirea unei legi criminologice are o insemnata-
te mai micd decat descoperirea cauzei si, mai ales, a
esentei, fard de care fenomenul nu poate fi recunoscut
fara greseald. Mai putem spune cd esenta si cauza, ca
si urmarea sau insusirile esentiale ale victimei si ale
criminalului sunt intotdeauna de fata, in timp ce legile
criminologice isi spun cuvantul trecator, chiar daca o
fac cu o mare putere.

Descoperirea unor legi criminologice are o mare
insemnatate, deoarece face cu putintd prevederea si
prevenirea unor cresteri puternice ale criminalitatii
sau, mai bine spus, a Inrautdtirii puternice a starii
criminalitatii.

Totusi, descoperirea unei legi criminologice este
mai mare decat descoperirea cauzei criminalitatii,
atunci cand cercetétorul stiintific numai o numeste pe
cea din urma, dar nu o demonstreaza sau i da o expli-
care desfasurata.

De o insemnatate apropiatd este descoperirea unei
regularitati criminologice generale.

BE. Metodd de analiza criminologicd. Metodele de
analizd criminologica au o insemnatate mai mica decat
metodele de cercetare criminologica. Este adevarat ca
unele metode de cercetare criminologica sunt folosi-
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te in analiza criminologicd, cum ar fi metoda statistica
sau metoda documentara. Pe de alta parte, metodologia
de analiza criminologica cuprinde, bundoara, metodele
de evaluare a activitatii anticrima, de care cercetarea
criminologica nu are nevoie.

Cu ajutorul metodelor de cercetare criminologica
sunt descoperite cunostinte criminologice generale
(bunaoara, care factori dau nastere crimelor), iar cu aju-
torul metodelor de analiza criminologica sunt capatate
cunostinte criminologice concrete (bundoara, care fac-
tori au dat nastere infractiunilor de huliganism in anul
2017 in municipiul Chisindu). Cunostintele criminolo-
gice concrete sunt capatate plecand de la cunostintele
criminologice generale (bundoara, cunostintele crimi-
nologice despre determinismul criminogen si factorii
criminalitatii, ai unor tipuri de criminalitate sau ai unor
tipuri de crime).

Mai mult decat atat, la descoperirea metodelor de
analiza criminologica sunt folosite metodele de cerce-
tare criminologica.

Daca cercetatorul stiintific nu vede neasemanarea
dintre metoda, tehnica si procedeu, atunci descoperirea
lui este de marimea descoperirii unui procedeu de ana-
liza, caci nu a fost dusa pana la capat. Numai masura-
rea istorica de mai tarziu 1i va da o altd marime.

La fel, descoperirea unei metode de cunoastere cri-
minologica care poate fi folosita atat in cercetarea, cat
si in analiza criminologica va fi privita ca o descoperire
a unei metode de analiza criminologica, atunci cand
descoperitorului i-a scapat din vedere putinta folosirii
ei si In cercetarea criminologica. Criminologul care
vede cd o metoda de analiza poate fi folosita in cerce-
tarea criminologica descopera o metodd de cercetare
criminologica.

BF. Metoda de prevenire a criminalitatii. Urmeaza
a fi puse in aceastd despartiturd metodele de preveni-
re atat a criminalitatii, cat si a crimelor. Dupa parerea
noastrd, metodele si tehnicile de prevenire sunt aceleasi
pentru criminalitate si pentru purtdrile criminale ale
unui ins sau ale unui multitudini de insi. Neasemanarea
se aratd numai in ceea ce priveste procedeele, uneltele
si mijloacele de prevenire.

Nu poate fi mai mare descoperirea unei metode de
prevenire decit a unei metode de analiza si, mai ales,
a unei metode de cercetare criminologica. Prevenirea
este cu putintd numai dupd cunoasterea criminalitatii,
in timp ce cunoasterea nu poate fi infaptuita fara meto-
de de cunoastere.

Descoperireauneimetode deprevenireacriminalitatii
este de marimea descoperirii unui procedeu de preve-
nire, atunci cand cercetatorul stiintific nu vede nease-
manarea dintre metoda, tehnica sau procedeu. Aceasta
neputintd de a vedea neasemanarea ne spune ca aceasta
cunoastere nu a fost dusa pana la capat.
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CA. Sistematizare a cunostintelor criminologice
generale. Pot fi sistematizati, bundoard, factorii sau
partile unui lucru. Cercetatorul stiintific aratd cum se
inlantuie cauzele, alcatuind un lant cauzal, sau partile
activitdtii criminologice.

Sistematizarea are o Insemnatate atat de mare, de-
oarece aduce o cunoastere cuprinzatoare a cunoasterii,
criminalitatii sau a prevenirii. Ea nu se ridica la
indltimea unei teorii criminologice, pentru ci se con-
duce de aceasta. Este vorba despre acele sistematizari
ale cunostintelor care nu dau nastere unei noi teorii cri-
minologice generale.

Este generala sistematizarea care cuprinde laturile
generale ale cunoasterii criminologice, ale criminalitatii
sau ale prevenirii criminalitatii.

CB. Insusire generald a cunoasterii criminologice.
Dincolo de metode, tehnici si procedee, metodologia
de cercetare cuprinde formule, reguli, principii si alte
cunostinte. Daca cercetatorul stiintific a descoperit o me-
toda sau o tehnicd, sau un procedeu de cercetare crimi-
nologica si o formula de aplicare, atunci el a facut doua
descoperiri stiintifice. Este o insusire generald numai
acea reguld, formula s.a. care nu tine de o singura teh-
nica sau de un singur procedeu de cunoastere crimino-
logica. Sunt generale insusirile care tin de cunoasterea,
cercetarea, analiza, prezicerea si evaluarea criminologi-
ca. La acestea, se adauga insusirile metodelor, céci orice
cunoastere este facuta cu ajutorul unei metode.

O insusire generala are o Insemndtate mai mare de-
cat o multime de insusiri particulare, chiar daca acestea
din urma au fost unite ntr-o teorie, dat fiind faptul ca
latura catimeasca a lucrurilor este de o Insemnétate mai
mica.

Are aceeasi marime descoperirea unei Insusiri ge-
nerale si descoperirea unor argumente, teoretice sau
empirice, care adeveresc cd fenomenul cercetat are o
asemenea trasatura sau, din opus, ne spun ca acesta nu
are o asa insusire ori ca ea este nu generald, ci particu-
lara.

CC. Insusire generald a criminalitdtii. Descoperi-
rea unei trasdturi generale a criminalitatii este mai in-
semnata decat cunoagterea cauzei criminalitatii, pentru
ca ea ne ajutd sa vedem neasemanarea dintre crimina-
litate si celelalte fenomene din lume. Nu putem céuta
cauza unui fenomen fara a sti cum aratd el!

Cunoasterea unei Insusiri generale nu se ridica la
indltimea unei teorii, cdci cea de-a doua este ceva mai
mult. O teorie nu numai ca ne vorbeste despre cel putin
o trasatura generald, ci si ne arata legaturile ei cu alte
insusiri ale aceluiasi sau ale altor fenomene.

Este generala insusirea care se regdseste la toate
fenomenele de acelasi fel sau, atunci cand vorbim des-
pre fenomene statistice, la cea mai mare parte dintre
acestea.
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CD. Cauza criminalitatii. Cunoasterea cauzei in-
seamnd o cunostintd de cea mai mare generalitate des-
pre criminalitate. De aceea, descoperirea acesteia este
mai mare decat a unei insusiri generale a prevenirii
criminalitatii. Nu poti preveni ceva, fara a sti ce vrei
sa previi, cdci prevenirea tinteste cauza si Insusirile
criminalitatii.

De aceastd marime este descoperirea nu numai a
cauzei, ci $i a unor argumente, teoretice sau empirice,
care adeveresc legatura cauzala dintre cele doud feno-
mene sau, din opus, ne spun ca nu este 0 asemenea
legatura.

De o marime apropiatd este descoperirea unei
conditii fard de care nasterea crimelor nu este cu
putintd, numitd 1n terminologia stiintifica si conditie
absolut necesara.

Cu toate ca vorbim despre cauzd, avem in vedere
si felul in care cauza este inrauritd de cauza ei ori de o
conditie sau de mai multe conditii odata si altele ase-
manatoare.

CE. Insusire generali a prevenirii criminalitdtii.
Aceste descoperiri criminologice cuprind atat trasatu-
rile prevenirii criminalitatii, cat si trasaturile metodelor
de prevenire. Este vorba si despre reguli de aplicare, si
despre orice alta latura.

Din opus, insusirile tehnicilor si procedeelor, ca si
cele ale uneltelor si mijloacelor de aplicare a metode-
lor de prevenire sunt insusiri particulare ale prevenirii
criminalitatii.

De aceastd marime sunt si argumentele, teoretice
sau empirice, care adeveresc ca prevenirea ori metode-
le ei au o asemenea insusire si ca ea este generald sau
care adeveresc opusul, adica prevenirea ori metodele
ei nu au o asa Insusire ori ca aceastd Insusire nu este
generala.

CF. Clasificare sau tipologizare criminologica
generala. Clasificarile si tipologizarile pot tine de
cunoasterea criminologica, de criminalitate sau de pre-
venirea criminalitatii.

Sunt generale clasificarile si tipologizarile care
cuprind cunostinte generale. Bundoara, desprinderea
tipurilor de criminali este o tipologizare generala, iar
desprinderea tipurilor de criminali recidivisti este o ti-
pologizare particulara.

Clasificarea si tipologizarea generala este o desco-
perire mai mica decat sistematizarea cunostintelor ge-
nerale, deoarece sistematizarea poate cuprinde cateva
clasificari si tipologii, ba chiar poate face un sistem de
clasificari si tipologii.

Pe de alta parte, clasificarea si tipologizarea este
facutd, plecand de la cunostinte generale, pe care le
descompune in cunostinte de o generalitate mai mica.
Prin urmare, acestea sunt o descoperire mai mica decat
descoperirea unei trasaturi generale.
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DA. Tehnica de cunoastere criminologicda. O me-
toda de cunoastere criminologica poate fi aplicata prin
mai multe tehnici. Insemnatatea unei asa descoperiri
este mai micd, cdci ea nu aduce, ci intareste cunoasterea
criminologica. Oricare ar fi tehnica de aplicare, esenta
metodei riméne aceeasi.

Daca descoperitorul unei tehnici de cercetare crimi-
nologica nu o poate discerne de metode si de procedee,
atunci descoperirea este mai putin pretioasd. Ea nu este
deplina si se apropie de marimea unei descoperiri care
a adus cunoasterea unui procedeu de cunoastere crimi-
nologica.

Cercetatorul stiintific care a descoperit numai o tra-
saturd (reguld s.a.) a unei tehnici de aplicare a unei me-
tode de cunoastere criminologica este descoperitorul
unei insusiri particulare a cunoasterii criminologice.

O tehnica de cunoastere criminologica tine sau de o
metoda de cercetare, sau de o metoda de analiza crimi-
nologica (analizd, prezicere sau evaluare).

DB. Tehnica de prevenire a criminalitatii. Descope-
rirea unei tehnici de aplicare a unei metode de preveni-
re nu poate fi mai mare decat descoperirea unei tehnici
de aplicare a metodelor de cunoastere criminologica,
pentru cd prevenirea urmeaza cunoasterea.

Descoperea unei trasaturi a unei tehnici de aplicare
aunei metode de prevenire este de marimea descoperi-
rii unei Insusiri particulare a prevenirii criminalitatii.

DC. Problematizare criminologica generala. Pro-
blematizarea este o cautare a dezlegarii unui nod. S-a
intdmplat ca cercetatorii stiintifici au ajuns ntr-o fun-
datura, din care nu puteau iesi mult timp. Numai o
punere din nou a problemei a urnit carul din loc. De
aceea, problematizarile au o mare insemnatate pentru
cunoasterea criminologica.

Problematizarea criminologica generala priveste
insugirile generale ale cunoasterii criminologice,
criminalitatii, prevenirii criminalitatii, dar si cauza
criminalitatii. Prin criminalitate, intelegem, bineinteles,
si criminalul, si urmarile, si victima crimei.

EA. Teorie particulara despre cunoasterea crimino-
logica. O teorie particulard despre cunoasterea crimi-
nologica poate privi organizarea lucrului de cunoastere
criminologica, trasaturile de care are nevoie un cerce-
tator stiintific pentru a Infiptui o cunoastere crimino-
logica neintrerupta, insemnatatea sociala a cunoasterii
criminologice si altele asemanatoare.

Sub latura catimeasca, se cere ca o teorie particula-
ra si fie la fel de intinsa ca o teorie generala.

EB. Teorie criminologica particulara despre cri-
minalitate. Putem vorbi despre o teorie criminologica
particulara despre criminalitate, atunci cand avem un
noian de cunostinte criminologice bine Tmpletite, asa
incét ele fac un intreg. O asemenea teorie criminolo-
gicd poate privi un tip de criminalitate (criminalitatea
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organizata, coruptia, criminalitatea de violentd s.a.) sau
un tip de crime (omorurile, jafurile si tAlhariile, violuri-
le s.a.). Unele teorii criminologice particulare sunt atat
de desfasurate si cuprinzatoare, incat ajung sa fie niste
notiuni criminologice.

Nu putem vorbi despre o teorie criminologica par-
ticulara despre criminalitate, atunci cand cercetatorul
stiintific nu a descoperit esenta sau cauza unui tip de
criminalitate sau a unui tip de crime.

De aproape aceiasi marime sunt si teoriile crimino-
logice despre criminalul, victima sau urmarile unui tip
de criminalitate sau ale unui tip de crime.

EC. Teorie particulara despre prevenirea
criminalitatii. O teorie particulard despre prevenirea
criminalitatii priveste o laturd a prevenirii criminalitatii.
Poate fi vorba despre organizarea invatamantului cri-
minologic sau a practicii de prevenire a criminalitatii.

Descoperireauneitehnicideprevenireacriminalitatii
este mai mare decat descoperirea unei teorii crimino-
logice particulare despre prevenirea criminalitatii, data
fiind generalitatea acestor cunostinte criminologice.

ED. Lege criminologica particulard. Daca legea
criminologica generala stapaneste toate crimele, atunci
legea criminologicd particulard stapaneste numai o
parte dintre acestea. De aceea, insemnatatea descoperii
celor din urma este mai mica decat Insemnatatea des-
coperirii celor dintai.

FA. Procedeu de cunoastere criminologica. O teh-
nica de cercetare criminologica poate fi aplicata prin
mai multe procedee. Insemnitatea descoperirii unui
procedeu este mai mica decat a descoperirii unei teh-
nici, caci procedeul aduce mai putind cunoastere.

Procedeul poate tine de o tehnica de aplicare a unei
metode de cercetare sau de analiza criminologica (ana-
liza, prezicere sau evaluare).

FB. Conditie a criminalitatii. Daca cauza este una,
atunci conditiile in care ea da nastere criminalitatii
sint multe. Prin urmare, cauza este ceva general, iar
conditia este ceva particular in nasterea criminalitatii.

Totusi, descoperirea unei conditii a criminalitatii
are o Insemnatate mai mare decat descoperirea unei
insusiri particulare a criminalitatii, deoarece conditiile
isi spun cuvantul la Infiriparea nu numai a nsusirilor
particulare, ci si generale ale criminalitatii. Pe de alta
parte, descoperirea unei conditii a criminalitatii poa-
te fi facutd fard cunoasterea trasaturilor particulare ale
criminalitatii.

De o insemnatate mult mai mare este descoperirea
unei conditii fara de care nu este cu putintd nasterea
criminalitatii (conditie absolut necesard). Inldturarea
acesteia este la fel de folositoare ca si inlaturarea ca-
uzei criminalitatii. De aceea, descoperirea unei atare
conditii este aproape de marimea descoperirii cauzei
criminalitatii.
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FC. Sistematizare a cunostintelor criminologice
particulare. Pot fi sistematizari ale cunostintelor despre
trasaturile particulare ale cunoasterii criminologice, ale
criminalitatii sau ale prevenirii purtdrilor criminale.

FD. Clasificare sau tipologizare criminologicd par-
ticulara. O clasificare sau o tipologizare criminologica
particulard poate tine de cunoagterea criminologica,
criminalitate sau prevenirea criminalitdti. Dintre aceste
clasificari si tipologii, fac parte cele care au fost facute,
folosind o Insusire particulara ca criteriu.

FE. Insugsire generald a unui tip de criminalitate
sau de crime. Ceea ce este general pentru un tip de cri-
minalitate i cu atat mai mult pentru un tip de crime
este particular pentru criminalitate (in Intregime). De
aceea, descoperirea unei insusiri generale a unui tip
de criminalitate este mai micad decat descoperirea unei
insusiri generale a criminalitatii. O mai spunem o data,
vorbim nu despre o generalitate atotcuprinzatoare, ci
despre o generalitate statistica, dat fiind faptul ca cri-
minalitatea este un fenomen de masa si se supune nu
legilor dinamice, ci statistice.

Este de aceeasi marime si descoperirea unui fapt
sau a unei judecdti care adevereste cd o asa trasatura nu
este, este sau are o anumita generalitate.

FF. Cauza a unui tip de criminalitate sau de crime.
Toate crimele au aceeasi cauza, este ceea ce 1l Impinge
pe om sa facd o crima. Cu toate acestea, unii omoara,
altii fura sau insala, sau... Ceea ce 1i face pe unii insi
sd omoare se regaseste la toate omorurile si le face asa
cum sunt, adica crime de omor. Ceea ce este cauza pen-
tru un tip de criminalitate este conditie pentru crimina-
litate, o conditie care da chip unei crime (omor, furt,
talharie, jaf, inseldtorie s.a.). Descoperirea cauzei unui
tip de criminalitate este de o iInsemnétate mai mica, de-
oarece o conditie a criminalitdtii poate cuprinde mai
multe tipuri de criminalitate, adicd este de o generalita-
te mai mare decat cauza unui tip de criminalitate.

GA. Unealta sau mijloc de cunoastere criminologi-
cd. Dacda metoda este aplicata printr-o tehnica, iar o teh-
nica este aplicata printr-un procedeu, atunci procedeul
poate cuprinde o unealta sau un mijloc de cunoastere.

O unealtd de cunoastere criminologica (chestio-
nar, ghid de intrevedere, fisd de observare s.a.) numai
ajutd la infaptuirea cunoasterii criminologice. De cele
mai dese ori, cercetatorul stiintific isi infiripa singur
uneltele de cunoastere criminologica. Ele rareori sunt
impartasite lumii stiintifice si privite ca descoperiri
stiintifice. Totusi, unii cercetatori stiintifici descopera
unelte de cercetare care usureaza simtitor cunoasterea
criminologica sau inlaturd o parte din greselile care se
pot strecura, atunci cand sunt folosite alte unelte. De
aceea, ele au 0 mai mica insemnétate stiintifica.

GB. Insusire particulard a cunoasterii criminologi-
ce. Un criminolog poate descoperi o trasatura particu-
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lara a unei metode, tehnici, procedeu, unelte sau mijloc
de cunoastere criminologica (cercetare, analiza, prezi-
cere, evaluare s.a.). El poate descoperi, de asemenea,
o trasdturd particulara a organizdrii cunoasterii crimi-
nologice, a pasilor pe care urmeaza sa 1i facd in timpul
cunoasterii, a programului de cercetare criminologica,
araportului de prezicere criminologica, a cautarii lucra-
rilor la tema cercetarii, a scrierii unei lucrari stiintifice,
a Intocmirii unei culegeri de lucrari criminologice, a
formuldrii temelor de cercetare, a operationalizarii
conceptelor, a alegerii cadrului teoretic al cercetarii, ca
si multe altele.

GC. Conditie a unui tip de criminalitate sau de
crime. Desi vorbim despre conditie, avem in vedere si
felul in care o imprejurare se rasfrange asupra unui tip
de criminalitate ori a unui tip de crime, inraureste sau
este Inrauritd de un alt factor, ceea ce iese din aceste
inrauriri, puterea de rasfrangere a unei imprejurari asu-
pra nasterii unui tip de criminalitate sau a unui tip de
crime s.a.

GD. Insusire particulard a criminalitdtii. Sunt par-
ticulare Tnsusirile care se regasesc numai la o parte din
crime fie ca tin, fie cd nu tin de un tip de criminalitate
sau de un tip de crime.

Nu putem spune cd o trasaturd particularda a
criminalitatii este mai des intalnita decat o trasatura
particulard a unui tip de criminalitate, o datd ce patri-
mea unui tip de criminalitate poate fi de o jumatate din
crime (criminalitatea care tinteste bunurile) sau chiar
mai mare (criminalitatea barbatilor).

Cercetarea criminologica cautd sa descopere acele
trasaturi ale criminalitatii care nu sunt legate de un loc
si de un timp. Din opus, analiza criminologica, care
este o activitate practica, este atintitd spre cunoasterea
trasaturilor criminalitatii care sunt legate de un loc
si de un timp. De aceea, cercetarea criminologicd nu
se apleaca asupra particularului care tine de concret.
Unica abatere invoitd este cercetarea criminologica
care priveste istoria criminalitatii. Prin urmare, numai
cunoasterea unor trasaturi particulare ale criminalitatii,
ale unui tip de criminalitate sau ale unui tip de crime
poate fi socotitd o descoperire stiintifica.

Cercetatorul stiintific poate descoperi o trasatura
particulard sau un argument, teoretic ori empiric, care
adevereste ca criminalitatea are o asa trasatura si ca ea
este particulara sau opusul.

GE. Procedeu de prevenire a criminalitatii. Cel
mai bine este atunci cand cercetatorul stiintific numeste
tehnica si metoda, la a caror aplicare foloseste proce-
deul pe care l-a descoperit. Dacd Insa cercetatorul
stiintific nu spune limpede ce este masura de prevenire
a criminalitatii pe care a descoperit-o, adica metoda,
tehnica sau procedeu, atunci ea va fi privita ca un pro-
cedeu.

IUNIE 2018



JURNALUL JURIDIC NATIONAL: TEORIE SI PRACTICA « HAIIOHAJbHBIA FOPHMUECKHI KYPHAIL TEOPHS H TIPAKTHKA « NATIONAL LAW JOURNAL: TEORY AND PRACTICE

GF. Unealta saumijloc de prevenire a criminalitatii.
Uneori, este nevoie de cunostinte din alte ramuri ale
stiintei pentru a fauri o unealtd sau un mijloc care ne
ajutd la prevenirea criminalitatii, cum ar fi dispoziti-
vele de alarmd pentru masini si case. De aceea, cri-
minologul se poate margini la descoperirea ideii unui
asemenea lucru, chiar daca infaptuirea acestuia va veni
peste ani de zile si va fi facutd de altcineva, adicd un
cunoscator din altd ramurad a stiintei.

GG. Insusire particulard a prevenirii criminalitdtii.
De prevenirea criminalitdtii tin metodele, tehnicile,
procedeele, uneltele si mijloacele, pregatirea crimino-
logilor, organizarea activitatii de prevenire, precum si
multele altele asemanatoare. Toate acestea au trasaturi
nu numai generale, ci si particulare, ca orice alt lucru
din lume. Sunt nsd metodologii, masuri, mijloace sau
unelte de prevenire care pot fi folosite numai intr-un
loc si intr-un timp, adica in Tmprejurari concrete. Intru-
cat laturile si lucrurile concrete tin de sarcinile nu ale
cercetatorilor, ci ale practicienilor, ele nu sunt desco-
periri stiintifice.

GH. Problematizare criminologica particulara.
Vorbim despre o problematizare criminologica par-
ticulard, atunci cand ea priveste laturi particulare ale
cunoasterii criminologice, criminalitatii sau prevenirii
criminalitatii. De altfel, generalitatea problematizarii
este aceeasi ca a cunostintelor, a caror capatare a fa-
cut-o cu putinta.

Metodologia pe care am ndscocit-o presupune o
masurare si numarare a descoperirilor criminologice.
Ea pune in frunte marimea unei descoperiri crimino-
logice, numarandu-le numai pe cele care au aceeasi
marime.

La masurarea Insemnatatii unei descoperiri
stiintificese pleaca de la parerea cercetatorului stiintific.
Daca el este de parere ca trasatura pe care a descope-
rit-o este esentiald, atunci descoperirea lui va fi inscrisa
in despartitura insusirilor esentiale. La fel se va face si
in ceea ce priveste metodele, tehnicile sau procedeele,
cauza sau conditiile s.a. Nu va fi deci facuta o verifica-
re a adevarului cunostintelor criminologice. Nimeni nu
este stapanul adevarului, nici cei mai mari cercetatori
stiintifici, nici cei mai multi cercetitori stiintifici. Au
cazut de-a lungul timpului numeroase adevaruri care
au stat In picioare mult timp.

Vorbim despre masuratorile pe care le face o unitate
de cercetare criminologica. Nimeni nu il poate insa im-
piedica pe un cercetator sa faca o masuratoare de sine
statatoare si sd 1si spuna parerea. De altfel, cercetatorii
se dau mai tot timpul cu parerea in aceastd privintd in
cursul dezbaterilor stiintifice, vorbite sau scrise.

Cei care masoara Insemndtatea descoperirilor crimi-
nologice pot sa schimbe locul unei descoperiri numai
atunci cand cercetatorul stiintific nu a spus limpede ce
a descoperit in lucrarea lui stiintificd. Bundoard, nu a
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spus ca trasdtura pe care a descoperit-o este esentiala.

Masurarea se va face dupa cea mai insemnata des-
coperire criminologica, din care cauza nu este nevoie
de o Infatisare a tuturor descoperirilor. Astfel, daca un
cercetator stiintific are o descoperire criminologica de
marimea A, E sau G, atunci el o va inscrie numai pe
cea de marimea A. El va inscrie insé toate descoperirile
de aceasta marime, pentru a putea vedea care cerceta-
tor stiintific este mai bun dintre cei care au facut desco-
periri criminologice de marimea A.

Iata cum se va face: 1) sunt adunate toate darile de
seamd; 2) sunt alese darile de seama care au inscrise
descoperiri criminologice de cea mai mare marime (bu-
ndoara, marimea C); 3) este ales cercetatorul stiintific
care are cele mai multe descoperiri criminologice de
aceastd marime sau cercetatorii stiintifici care au acelasi
numar al descoperirilor criminologice de aceeasi mari-
me (deci, C); 4) acestia din urma sunt recunoscuti drept
cei mai buni cercetatori stiintifici ai anului din unitatea
de cercetare criminologica sau din tara.

Tot asa se va face si In ceea ce priveste alegerea
celei mai bune unitti de cercetare criminologicd din
tara. Lasand la o parte descoperirile criminologice mai
mici, putem scapa de cheltuieli fara folos.

Pot fi inscrise toate descoperirile criminologice,
atunci cand este nevoie de a vedea intreg lucrul stiintific
facut, oricare ar fi marimea descoperirilor facute. Ma-
surarea poate cuprinde descoperirile dintr-un an, din
intreaga viatd sau dintr-un alt rastimp.

Nu numai ca este de ajuns ca cercetatorii stiintifici
sa isi infatiseze cea mai mare descoperire criminolo-
gicd, este fara folos ca ei sa aduca toatd lucrarea, mai
ales atunci cand este vorba despre o carte sau un articol
stiintific. Li se poate cere sd aduca numai copia pagini-
lor care arata limpede descoperirea stiintifica facuta.

Se poate intampla ca doi cercetatori stiintifici au
facut descoperiri criminologice de aceeasi marime si
numadrul acestor descoperiri este acelasi. Pentru a il
alege pe cel mai bun, putem privi marimea urmatoa-
rei celei mai mari descoperiri criminologice sau, daca
este nevoie, urmarim Inca una. Acolo unde sunt multi
cercetdtori stiintifici, agsa ceva se poate Intdmpla mai
des. Putem scapa de cererea unor date adaugatoare cu
ajutorul inscrierii nu numai a celei mai mari descoperi
criminologice, ci a celor mai mari 3, 5 sau 10 descope-
riri criminologice. Probabilitatea este insa foarte-foarte
mica ci doi cercetatori stiintifici vor avea zece desco-
periri stiintifice de aceeasi marime.

Cunostintele criminologice sunt o Tmpletitura din-
tre afirmatii si argumente (teoretice si empirice). Un
cercetator stiintific (1) poate face o afirmatie, (2) poa-
te aduce un argument care sustine sau pune la indo-
iald o afirmatie facutd de altcineva ori (3) poate face
o afirmatie pe care o sustine cu argumente. Fieca-
re dintre acestea se cade a fi privitd ca o descoperire
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stiintifica de sine statatoare. Dam o insemnatate atat de
mare argumentelor (judecatilor si faptelor), deoarece
ele ne ajutd, uneori chiar hotarator, sa vedem adevarul
afirmatiilor. Nu pot fi totusi socotite argumentele ada-
ugatoare aduse intr-o lucrare de un cercetator stiintific,
pentru sustinerea unei afirmatii pe care tot el a facut-o
in altd lucrare.

In timpul cercetarii, criminologul poate capata atat
cunostinte criminologice, cat si sociologice, psihologi-
ce sau de alt fel. Ele nu pot fi trecute cu vederea, caci
sunt descoperiri stiintifice. De aceea, ele vor fi masu-
rate de rand cu descoperirile criminologice. Bundoard,
un criminolog poate veni cu o emintee despre esenta
societatii.

Asa cum este firesc, noi nu am dat lamuriri atot-
cuprinzdtoare pe marginea fiecarei descoperiri crimi-
nologice. Am cautat sd dezvaluim, mai presus de toa-
te, esenta acestora si sd aratdm logica folosirii acestei
metodologii. Cei care vor folosi aceastd metodologie
de masurare a descoperirilor criminologice se vor
descurca, urmand cunostintele pe care le au despre
cunoasterea stiintifica si cea criminologica si, neapa-
rat, discernamintele care sunt miezul metodologiei,
adica intdietatea (cunoastere, criminalitate si preveni-
re), generalitatea (generala si particulard) si felul (teo-
rie, metoda, lege, regularitate, sistematizare, insusire,
cauza, clasificare sau tipologizare, tehnica, problema-
tizare, procedeu, conditie, unealtd, precum si mijloc).
Pentru a usura folosirea acestei metodologii, am inla-
turat cuvantul ,,cunostinta”, numind lucrul de care tine
cunostinta. Bundoara, am scris ,,cauza criminalitatii”
in loc de ,,0 cunostinta despre cauza criminalitatii” sau
am scris ,,insugire generald a prevenirii criminalitatii”
in loc de ,,0 cunostinta despre o insusire generala a pre-
venirii criminalitatii”.

Nu vedem o Indreptitire a temerii ca cercetatorii
stiintifici vor Incepe sd ticluiasca teorii criminologice
generale sau legi criminologice de dragul unei prea-
mariri. Pe de o parte, nu este deloc usor sa infiripezi
o teorie sau o lege de ochii lumii. Pe de alta parte, o
teorie gresitd va fi repede desfiintata de alti cercetatori
stiintifici, ceea ce il va acoperi cu rusine pe cel care va
cuteza sa 1njghebe cunostinte criminologice.

Cercetatorul american Jorge Hirsch a gandit o alta
metodologie de masurare calitativd a descoperirilor
stiintifice, care este folosita si in criminologie in unele
tari. Ea leaga insemnatatea si marimea descoperirilor
stiintifice de numarul citérii acestora de catre alti cer-
cetdtori stiintifici. Dincolo de un procedeu matematic
ager, aceastd metodologie are marea slabiciune de a i
atata pe cei care au puterea de hotarare sa o foloseasca
pentru a aduna numeroase citari.

Masurarea descoperirilor stiintifice ale unei unitati
de cercetare criminologicd cere o impartire a numa-
rului acestora la numarul cercetatorilor stiintifici care
lucreaza in ele (marimi relative).
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Aceasta metodologie poate fi folosita in toate ramu-
rile stiintei. Mai mult decéat atat, ea face cu putintd ma-
surarea descoperirilor stiintifice intre ramurile stiintei.

Dupa parerea noastrd, se cuvine ca cercetatorii
stiintifici care au facut descoperiri stiintifice de mari-
mea A si B sa primeasca titlul de doctor honoris cau-
sa.

Pe de alta parte, poate fi academician sau membru
corespondent al academiilor de stiinte numai cerceta-
torii stiintifici care au facut descoperiri stiintifice de
marimea A si B.

De asemenea, cercetdtorii stiintifici care au facut
descoperiri stiintifice de marimea A si B urmeaza sa
primeasca si titlul de doctor habilitat. Este de ajuns ca
ei sa Infatiseze copia lucrarii in care descoperirea in
cauza este descrisd. Nu este nevoie de o tezd. Hotara-
rea poate fi luatd de o comisie nationald, compusa din
criminologi care au facut descoperiri de aceeasi mari-
me. In lipsa acestora, poate fi facuta o comise compusa
din cercetatori din cateva ramuri inrudite sau cel mai
inrudite, care au facut descoperiri de aceastd marime.
Din cate am vazut noi, putini dintre cei care nu au facut
mari descoperiri sunt 1n stare sa le judece drept. Nu are
insemnatate nici cand a fost facutd o mare descoperire
stiintifica. Cercetatorul poate cere titlul de doctor habi-
litat si dupa zece ani de la descoperirea sa. Sunt totusi
incalcite itele care tin de titlul de doctor habilitat. Nu-
marul cercetatorilor stiintifici care fac asa descoperiri
stiintifice este mult mai mic decat numarul dregatorii-
lor stiintifice care 1l cer. De altfel, vedem aceasta stare
de lucruri nu numai la noi, ci si in alte téri in care sunt
folosite doua trepte de doctorat (doctor si doctor habi-
litat). Prin urmare, este chibzuit sd ne dezicem de titlul
de doctor habilitat.

Concluzii. Metodologiile de masurare a descope-
ririlor criminologice (si stiintifice) folosite acum au
mari neajunsuri, in afard de cele care privesc latura
catimeasca a celor facute de cercetatorul stiintific. Nu
este multumitoare nici metodologia lui Jorge Hirsche.
Lipsa unei metodologii multumitoare impiedicd in
mare masurd cercetarea criminologicd. Metodologia
infatisata in aceasta lucrare face cu putintd o méasurare
mult mai buna a descoperirilor criminologice. Ea este
folositoare la masurarea descoperirilor criminologice
nu numai ale unui cercetator stiintific, ci si a celor care
au fost facute intr-o unitate de cercetare criminologica
sau Intr-o tard. Aceastd metodologie poate fi folosita si
in alte ramuri ale stiintei.
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I'EHE3UC NIOHATHUSA BE3OITACHOCTHU B KPUMHUHOJIOI'MYECKOM
KOHTEKCTE

Cranuciaas MO30JIb,
JIOLIEHT KadeIpbl KPUMHHOJIOTHU M YTOJIOBHO-HCIIONHUTEILHOTO NipaBa HallmoHanbHOM akaeMuu BHYTPEHHUX
JIeJT, KaHAUJAT IOPUINYCCKUX HAyK, CTAPIIUN HAyYHBIA COTPYIHUK

PE3IOME

ABTOp CTaTbh¥ MOJUEPKUBAET, YTO COBOKYITHOCTb (DAaKTOPOB ITO3BOJISIET paccMarpuBarh 0E30IMaCHOCTh B COBPEMEHHBIX
YCIIOBUSIX KaK OHY M3 IVIaBHBIX LEJIEH N HEOTHEMIIEMYIO COCTABIISIONIYIO JEATEILHOCTH JIIO/IEH, COMANbHBIX TPYIIII, 00-
IIECTB, TOCYIapCTB ¥ MHPOBOTO COOOIECTBA, KaK OHY U3 BXKHEHIIINX XapaKTEPHUCTHK, MOKA3bIBAIOIIYIO CTETIEHb YCTOWIH-
BOCTH COI[MAJIBHBIX B3aUMOCBSI3EH, a TAKIKE OIPEISIISIONIYI0 O0IIEYETI0BEYECKY IO IIEHHOCTh M 3HAYUMOCTh OOIECTBEHHBIX
orHouleHui. Ctarhsi MOCBAIIEHA UCCICA0BAHUIO 0COOEHHOCTEH reHe3rca IIOHATHSI U COAepKaHus 6€30I1aCHOCTH B KPUMH-
HOJIOTUYECKOM KOHTEKCTe. OnpeelsitoTcss OCHOBHBIE ITOAXO/bI K TOHUMAHUIO U KJIacCU(HUKALUHN O€30ITaCHOCTH.

KaioueBbie ciioBa: 6e30m1acHOCTh, MOHATHE OE30IACHOCTH, COJep)KaHHE Oe30MaCHOCTH, COCTOSIHUE 3aIUIIEHHOCTH,
MIPECTYIHOCTh, KPUMHUHOJIOTHYECKasi 0€3011aCHOCTb.

GENESIS CONCEPT OF SECURITY IN THE CRIMINOLOGICAL CONTEXT

Stanislav MOZOL,
assistant professor of Criminology and Penal Law Department of the National Academy of Internal Affairs,
PhD in law, senior scientific employee

SUMMARY
The author of the article has emphasized that the set of factors allows us to consider security in modern conditions as one
of the main goals and an integral part of the activities of people, social groups, societies, states and the world community,
as one of the most important characteristics indicating the degree of stability of social interrelations, and also determining
the universal value and significance of social relations. The article is focused on studying the peculiarities of the genesis of
the concept and content of security in the criminological context. The basic approaches to understanding and classification
of security have been determined.
Keywords: security, the concept of security, the content of security, the state of security, criminality, criminological
security.
REZUMAT
Autorul articolului a subliniat faptul ca setul de factori ne permite sa consideram securitatea in conditiile moderne ca
fiind unul din obiectivele principale si o parte integrantd a activitatilor oamenilor, grupurilor sociale, societatilor, statelor
si comunitatii mondiale, ca fiind unul din cele mai importante caracteristici care indica gradul de stabilitate a interrelatiilor
sociale si determina, de asemenea, valoarea universala si semnificatia relatiilor sociale. Articolul se concentreaza pe studierea
particularitatilor genezei conceptului si continutului securitatii in contextul criminologic. Au fost determinate abordarile de
baza ale intelegerii si clasificarii securitatii.
Cuvinte-cheie: securitate, conceptul de securitate, continutul securitatii, starea de securitate, criminalitatea, securitatea
criminologica.

HOCTaHOBKa npodiaembl. B pesynbrare «ObI-
CTPBIX M PEBOJIOLMOHHBIX MO CBOEMY Xa-
pakTepy HepeMeH, MPOU3OLIEIIINX C YEIOBEUECKON
UMBUIM3aLKE» [1, c. 62] MOCTOSIHHO YBETUYUBACTCS
PHUCK BO3HMKHOBEHHSI KaTacTpo() SKOJIOTHYECKOTO U
TEXHOTEHHOTO XapakTepa, aBapuid, SIUAEMUHN U d1H-
300THH, BOWH M APYTHX COLMAJIbHBIX KOH(IMKTOB,
MOATBEPKACHUEM AAHHBIX CJIOB CIYXHUT BOCHHBIN
koH(QIUKT Ha BocTtoke Ykpaunsl B 30He AHTH Tep-
popuctnueckor Omnepaunuu, a ¢ ampenst 2018 roapa
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Omnepaunn 0O0BEIUHEHHBIX CHI. A, CIeJOBaTEIbHO,
HO-IPEXXHEMY HPEACTABISAIOT ONAaCHOCTh U HAHOCST
Bpen OOIIecCTBY NMPECTYNHOCTh M CTUXHMHHBIE Oen-
ctBusL. COBOKYITHOCTB TaKoro pona (pakTopoB I03BO-
JsIeT paccMaTprBaTh 0E30MaCHOCTb B COBPEMEHHBIX
YCIIOBHSX KaK OAHY M3 IVIaBHBIX II€JIeH U HEOThEM-
JIEMYI0 COCTaBIISIOLIYIO JIESTEIBHOCTH JIIOAEH, CO-
LUaJBHBIX IPYIIH, 0OLIECTB, TOCYAAPCTB U MUPOBOTO
cooOmiecTBa, Kak OAHY M3 BaXHEHIINX XapaKTepH-
CTHK, TOKa3bIBAIOIIYI0 CTENEHb yCTOWYMBOCTH CO-
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LMATBHBIX B3aUMOCBS3€H, a TaKkke ONpeAesIOIyIo
00IIIeUeIOBEYECKYIO IEHHOCTh M 3HAYMMOCTh 001IIe-
CTBEHHBIX OTHOILICHUH.

AHAJM3 MOCJeIHUX MCCIeNOBAHUH W MyOsau-
kanuii. Cpey YKpamHCKUX YYEHBIX, OCBEIIAIOIINX
pa3NuYHbIE acTIeKThl 00eceueHus 6e30acHOCTH ro-
CyZlapcTBa, BKJIIOYasi U KPUMUHOJIOTHUECKHE, IPEXIe
BCETO HEOOXOMMMO OTMETUTH Tpyasl bamanast A. J1.,
benopyca B. I'., Bapuanus. C., 3aratuackoro B. M.,
Kapaunna H. I1., Kprsixtunoii E. 1., Kocrenko A. M.,
JlutunoBa A.H., Jlunkana B. A., Mopo3 A. B., Hux-
wuk H. I',, B. II. l{piranosa, Illa6anosa C. I'., Ilusa
A. A, llIxapnera C. M. u npyrux. B poccuiickux Ha-
YUHBIX HCTOYHHKaX IpobdieMam 0Oe30macHOCTH TO-
camensl Tpyasl [. A. ABanecosa, H. M. babaega,
benbkoBa E. A., benoseposa B. K., Jlebenera C. 4.,
Kazakosa H. JI., Karanmxksu I. C., Hukonaituyka U.
A., Hoeuxoga O. H., [TaBnenko C. 3., Crenamuna C.
B. u npyrux uccnenosaresnen.

IMean 3TOM CcTaThbu COCTOUT B UCCIEAOBAHUM Te-
He3Hca MOHATHUS U cofiep KaHus 0€30IacCHOCTH B KPH-
MUHOJIOTHYECKOM KOHTEKCTE.

H3a0:xxeHne ocHOBHOro Mmarepmuana. besomac-
HOCTH SIBJISIETCSI HEOOXOAMMBIM YCIOBHEM JKHM3HE-
JESTeNTbHOCTH JUYHOCTH, CTAaOMJIBHOTO (PYHKLIHO-
HUPOBAHUS U MPOTPECCHBHOTO pa3BUTHUS 0OIECTBa
U ToCyJapcTBa, CaMOTO CYIIECTBOBaHMS dYeJlOoBede-
CKOM HMBMIIM3AIMH U MIPEJICTaBIAET cOO0H CIOKHOE
COLIMAJIHHO-TIONUTHYECKOE SIBJICHHE, CMBICT KOTOPO-
rO KaKeTCsl JIOCTYITHbIM Ha WHTYHTUBHOM YPOBHE.
OnHako, HECMOTPS Ha IIUPOKOE YIOTPeOIeHUE ITO-
TO MOHSTHSA, €T0 CYUTHOCTh U COJEp’KaHUe OCTAIOTCA
TEOPETUYECKH HEUCCIIEAOBAaHHEIMH [2, ¢. 66]. B 310l
CBSI3U, OTMETUM TPH BaXKHBIX C TOYKH 3PESHUS HAIIIETO
HCCIIEIOBaHUS 0OCTOSTEIHCTBA.

Bo-niepBbIX, Ha ypoBHE 00IIECTBEHHOTO CO3HAHUSI
0€3011acHOCTh BBICTYIAET KaK OTCYTCTBHE OIACHO-
CTH, COXPaHHOCTh, HAJI€)KHOCTb. JTO MOHITHE YIIO-
TpeOsieTcss MPUMEHUTEIBHO K CaMbIM Pa3IHMYHBIM
mporeccam, Kak MPHUPOAHBIM, TaK M COIHAIBHBIM.
OHO OTpaXkaeT He TOJILKO CIeNU(pUUECKUE TPU3HAKH
(enHomeHa 0€30MacCHOCTH B KOHKPETHOW, crenuu-
yeckoi cepe AesaTeNbHOCTH, HO U BKIIIOYAET B ceOs
TO 00IIIee, THIMYECKOe, YCTOHYHNBOE, UTO XapaKTepHO
JUTS BCeX 00acTel KM3HEACSITEIbHOCTH YeJIOBeKa U
obmrecTBa. ITo 00IIIee 3aKII0IAETCS B TOM, 4TO O€30-
MAaCHOCTD KakK I1eJb, YCIIOBUE U CTPATETHS 3aIIUTHI OT
OITaCHOCTH HaIleJIeHa, B KOHEYHOM CYeTe, Ha BBDKH-
BaHHUE COIMAILHOW CUCTEMBI, TMYHOCTH, OOIIECTBA U
roCy/apcTBa.

Bo-Brophix, 06€30macHOCTh MOXET paccMaTpHu-
BaThCsl O] YITIOM 3PEHUS Pa3IMYHbIX HayK. B mcuxo-
JIOTHH - KaK OIIyIIEHUE, BOCTIPUSITHE H IIEPESIKIBAHUE
HEOOXOMMOCTH B 3aI[UTE KU3HEHHBIX (IYXOBHBIX U
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MaTepHAIbHBIX) TOTPEOHOCTEH M MHTEPECOB JIFOAEH.
B ropucnpyaeHuuu - Kak CHUCTeMa YCTaHOBIICHMS
IIPaBOBBIX I‘apaHTI/Iﬁ SalIUIIICHHOCTHU JIMYHOCTH H
o0riecTBa, obecredeHusl UX HOPMaJbHON KU3HEAes-
TEILHOCTH, TIpaB U ¢Bobox [3]. B dumocodun u co-
IMUOJIOTHHU - KaK COCTOAHUE, TCHACHIWU pPa3BUTUA U
YCIIOBHS JKU3HEJESATEIBHOCTH 00IIEeCTBA, €r0 CTPYK-
Typ, MHCTUTYTOB U TOPSAIKOB, IIPH KOTOPBIX 00ecte-
YHUBACTCA COXPAHCHUC ONTHMAJIBHOTO COOTHOIIICHHA
CBOOOIBI M HEOOXOAMMOCTH.

C Touku 3peHus Gpumocockoro u MparMaTuIHoO-
MPUKJIATHOTO ACIHEKTOB PacCMaTpHUBAET CTPYKTYPY
Hay4yHOU Kareropum «b6e3omacHocTh» C. M. Ilkap-
neT. [Ipuaem, ¢ Touku 3peHus GUI0co(PCKOro acmek-
Ta, 0€30MaCHOCTh — 3TO «PMIOCOMHUS COCTOSHHS,
«mapagurMa JeATeIBLHOCTHY, «cdepa OOWUTaHUY,
«pumnocodhckoe CTpEMIICHUE», «IIETOCTHOCTh M Tap-
MOHUsI». [IparMaTU4YHO-TIPUKIIAHON aCleKT coveTa-
eT B cebe Takue AIIEMEHTHI, KaK: «OTCYTCTBHE PUCKa,
YIPO3 M OIMACHOCTEH», «CBOHCTBO OOBEKTa», «CO-
CTOSTHHE 3allUIIEHHOCTH», «COOTBETCTBHE OIpee-
JICHHBIM KPUTEPUSIM U TTapaMeTpam», KKOMITIEKC Mep
WM KOMIUTIEKCHAs JeMCTBHEY», «CHHEPTHs JUHAMUKA
OTIpENIETICHHBIX MeP U BO3ACUCTBUIY, «(DYHKIHI 00b-
€KTa», «IETEPMUHAHT COCTOSHUS» U «KOJ 00IacTm»
[4,c. 12].

Hecmotpst Ha MHOTOOOpa3ne TPakTOBOK (heHOMe-
Ha 0e301MacHOCTH, B KaK/IOM M3 HUX SIBHO WJIH HESIBHO
BBICBEYMBAETCS OOIIast MBICIH O TOM, 4TO Oe3omac-
HOCTh (Kak OIIyIIeHHe, TapaHTHH, COCTOSHUE JINY-
HOCTH, 0OIIecTBa W TOCyIapCcTBa M T. 11.) aBTOMATH-
YeCKH BO3HMKAET B OTBET HA PA3IMYHOTO POJA Omac-
HOCTH WJIM YIPO3bl, KaK aHTHUTE3WUC MOCIEAHUM. A
OIMacCHOCTH KaK MOTEHIMAIbHAS WM peaibHas CHIa,
(haktop, yrpo3a HOpMaaTbHOMY (DYHKITHOHHUPOBAHUIO
o0IecTBa BcerZia COMPOBOXKIANa Pa3BUTHE TOCY-
IapcTB ¥ HapomoB. I1pu aTom Hanboee ocTpast dop-
Ma TIPOSIBIICHUST ONIACHOCTEH M yrpo3 - MPUPOTHBIE U
COLIMAJbHBIE KATAKJIN3MBI, TIOTPSCEHNS, PEBOIIOIINH,
KPHU3HCHI, BOWHBI, BOOPYKEHHBIE KOH(DIHKTHI.

B-Tperpnx, 0e30macHOCTh - 3TO KyJIBTYpHO-
HCTOpHYECKHid (PEHOMEH, TO €CTh CaMOCTOSITETTFHOE
SIBIICHUE, MMEIOIee MCTOPHUYECKYI0 (opMmy, comep-
YKaHWe, MEXaHN3M BO3HUKHOBEHUS, Pa3BUTHS U TIOA-
nepxku. Tak, ylmoMuHaHUS 0 O€30MaCHOCTH BCTpeYa-
torcs B kHurax Berxoro m HoBoro 3aBetoB bubmmn
[5], B gactHOCTH B KHHTe [IcanmoB (4-s T1aBa, CTHX
9-p1i1) [Tam ke, ¢. 620], kaure npopoka Mcaiin (32-s
maBa, cTuX 17-w1if) [Tam ke, ¢. 839] u B KHUTE TIPO-
poxa Mezexnmns (pazmen 34-it ctux 27-if) [Tam ke,
c. 981].

CormacHo cioBapio Pob0epa, Tepmun «be3omac-
HOCTB» Hadas ymoTpednsatees ¢ 1190 r. u o3Hayan
CIIOKOMHOE COCTOSTHHE IyXa YeJOBEeKa, CUMUTABIIETO
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ce0s 3alIMIIEeHHBIM OT JI000H omacHocTH [6, ¢. 15],
OJTHAKO TIOYTH HE WCIIONB30BajCS B IOBCETHEBHOM
*ku3Hu. B cepeaune XII Beka. 0e30macHOCTH OTO-
SKJIECTBISUTH ¢ Tonunuei. Takum o06pazom, 3HaUCHUE
0€30MacHOCTH TIOYYWJIO HIMPOKOTO TUANa3oH 3Ha-
YeHUH, BeAb 0]l HUIM TIOHMUMAJIH «TOCYAapCTBEHHBIH
CTpOIi, TOCYIApPCTBEHHOE YIPABJICHUEY, TIIABHOH Iie-
JIBIO KOTOPOro ObLIO oOecrieueHue OOINEeCTBEHHOU
0e30IaCHOCTH [TaM XKe].

OueBUAHO, TEPBBIM HCCIENOBATEICM, KOTOPBIH
OoCMBICTHIT (DeHOMEH HallMOHANBHOW 0E30MacHOCTH
B CHUCTEMAaTHYCCKOM BHUJE, ObLI aHIIHUHCKHUM (uiio-
co( T. T'o66c¢, eme B XVII Beke. OH BBIABUHY HICIO
0 TOM, YTO JUIsl TIPEKPAIICHUs] «BOWHBI BCEX MPOTHB
BCEX» U o0ecreyeHns BHYTPEHHETO MUpa TpaxiaHe
MOAYUHSIOTCS. MOTYIIECTBEHHOMY CYBEpEHY, KOTO-
pBIH, B CBOIO Ouepeib, OepeT 00s3aTelIbCTBO MpeKpa-
TUTh BHYTPEHHIOIO PEJIMTHO3HYIO M TPaXKIAHCKYIO
BOlHY. HO Ha MexnyHapogHOW apeHe, 110 MHEHHIO
I'o60ca, oqHa cTpaHa ¢ HEM30EKHOCTBIO JTOJKHA 00-
POThCS IPOTUB OCTAIBHBIX; M CyBEpEH, OyIb TO rocy-
Japb MPH MOHAPXUU WIIM COOOIIECTBO TPaKIaH MpH
JIEMOKPATHH, YIIOJTHOMOYEHHBIN COXPaHsATh BHYTPEH-
HUI MUp, 3aIUIIAT )KU3Hb 1 COOCTBEHHOCTB JIIOIEH
OT J1100011 BHEIITHEH OMaCHOCTH.

BeicTynass nmpoTHB Takodl NOCTAHOBKH BOIIPO-
ca WM. Kant npenjaran cxeMy «IOCTOSIHHOTO MHUPa
KaK MOPAJIBHBIX HOPM, KOTOPBIM JIOJDKHBI CIIE/IOBATh
BCE 37]paBOMBICIIINE JTIoAH. Ero cxema ocHOBaHa Ha
yOeXKICHNH, YTO CUCTEMY HALMH-TOCYIapCTB U BEIY-
[IMe HAIlMOHANBHBIE HHTEPECH OTAEIBHOTO TOCYAap-
CTBa MOXKHO ITEPECTPOUTH C TIOMOIIBIO «IIPOCBEIICH-
HOTO TIOJIMTUYECKOTO MOpAaKay (pecmyOlnKaHCKON
KOHCTHTYIIUH, (elepaTuBHON TOCYJapCTBEHHON CH-
CTEMBI, MUPOBOTO TPaXKJAHCTBA) C IENBI0 CO3/1aTh
yenoBedeckoe coobmiectBo. s Kanra npuunna,
3aCTaBISICT HAIIMU-TOCYAAPCTBA TIOMYMHUTH CBOH Ha-
[UOHAJIbHBIE HHTEPECHI MPaBUIaM MEXTyHAPOHOTO
MpaBa, - 3TO PAIOHAIBHOE W MOPAIbHOE MOOYXKIe-
HHUE 00s13aTeNIbCTBA KAXKIOTO TPaKIaHWHA OTHOCH-
TEJIHHO YEJIOBEYECKOTO OOIIEeCTBa.

TpeTbe HanpaBieHUe MBICTH OBUIO MPECTABICHO
HUJICPIaHJCKIM IOPUCTOM, WCTOPHKOM H TOCYyIap-
CTBEHHBIM aesTenieM ['yro I'pornuem, KOTOpBIH, Kak
BIioclecTBUY U KaHT, onrchIBaeT MEXKTyHAPOIHYIO
MOJIMTUKY B TEPMHHAX B3aUMHO KOOPIUHHPYEMOTO
coolmiecTBa TocyaapcTB. B mpoTHBOBEC TpaJaHIUK
I'o60ca on B cBoeM Tpyne «O mpaBe BOHHBI U MUPa»
3asBUJI, YTO TOCYJapCTBA HE 3a/IeHiCTBOBAHBI B IMPO-
cToii 6oph0e, KaK «IIaJuaTophl Ha apeHey, a 3aBe/lo-
MO OTpaHUYEHbI B CBOMX KOH(IUKTAX JPYT C JPYTOM
o0IIMMY MpaBUiIaMy U HHCTHTYTaMu. Ho, B oTinuue
ot Kanra, ['pounii cornacen ¢ tezucom ['o60ca, 4to
HE OTJeNbHBbIE WHIMBHIBI, a CyBEpEHHBIC TOCYyIap-

IUNIE 2018

CTBA BBICTYIIAIOT INTaBHBIMU HCIZCTBYIOHIHMH JIMamMmn
MEXAYHapoaHOU mnonuTuku. Ilpu sTOM MexnyHa-
pOIHAs TMOJUTHKA HE OTPaXKaeT HA BCCOOBEMITFOIIIIX
MIPOTUBOPEUUI MEXKIY TOCYyAapCTBaMH, HU IOJHOTO
COBIMAJCHUS UX HHTEpecoB [7, c. 79].

ITo I'pouuto, mpaBuiia MEXIYHAPOJIHOTO TMOBEJIE-
HUS 3aKJIIOYAIOTCS B TOM, YTOOBI BCE TOCYIapcTBa B
CBOMX B3aMMOOTHOIICHHUAX OBUIM CBS3aHBI HOpMa-
MU OOIIECTBA, KOTOPOE OHU COOOW MPEICTaBIISIOT.
Ho stn mmmeparuBel npeAnuchBagyd O HE OTMEHY
CHCTEMBI TOCYIapCTB U €€ 3aMCHY YHHBEPCAITbHBIM
YEeJI0BEYECKUM COOOIIECTBOM, a MPU3HAHKUE TTOCTYIIa-
TOB COCYIIIECTBOBAHUS M COTPYJHHYECTBA B COOOIIIE-
cTBe TocymapctB. [Ipu OTCyTCTBHE HaTHAIIMOHAb-
HOM BIIACTHU JIJISl PETYJIMPOBAHUS B3aUMOOTHOILICHUI
TOCYAapCTB OIHUX 3aKOHOB MEKIYHAapOJHOTO MpaBa
HemocTarogyHo. HeoOxoamMo emie co3maHue W J0-
OpOBOJIBPHOE OAYNHEHHE MHOTOCTOPOHHUM MEXKIY-
HapOIHBIM OpTaHaM W MHCTUTyTaM. McTopuueckum
MIPUMEPOM Pa3BUTHA WHCTHTYyIIHOHAIN3MA cTasl CBA-
IIEHHBIA COM03, CO3JJaHHbIH BEHCKUM KOHIpeccoM
(1814-1815 rr.). A 3naumut, B X VII-XVIII BB. — ¢ pas-
BATHEM O0IIIECTBA M TOCYNAPCTBEHHOCTH MEHSIOTCS
(YHKIMY TOCYIapcTBa M 3TO BIUSET HA MOHUMaHUE
0e30macHOCTH, KOTOpass CTAHOBUTCS TapaHTOM o0e-
CriedeHus OIarocoCTOSTHUS W 0€30TacCHOCTH Hacele-
Hus. [Ipu Takux yCIOBHSX TEPMUH «0Ee30IMacHOCTHY
mproOpeTaeT Apyroe 3HaY€HUE: «COCTOSIHUE, CHTYya-
LUs CTIOKOMCTBHUSI, KOTJa HET peajbHON OIMacHOCTH,
a TaKKe MarepuaibHBIE, YKOHOMUYECKUE, MOJIUTH-
YECKHE YCIIOBHSI, COOTBETCTBYIOIINE OpPTaHBl M Op-
TaHU3AIMH, CTIOCOOCTBYIOIIHE OOpa30BaHUIO TAaKOH
cutyanun» [6, c. 16].

B HbIHENTHIOW 310Xy HE TEPSIOT CBOEU aKTyallb-
HOCTH BC€ TpHW monxxona. B mpakTtuke pa3padoTKu
KOHIICTIIINM HAITMOHAJILHON 0e30MacHOCTH pa3iind-
HBIX CTpaH 3arajia MO)KHO BBIJICIIUTH DIIEMEHTHI T00-
COBCKOTO PEATMCTHYHOTO TIOAXO/Ia W TPOIMAaHCKOTO
PaIOHANTICTUIECKOTO TOXO0Aa, CTOPOHHUKH KOTO-
POTO TOMYEPKHUBAIOT POIH MEXIYHAPOTHOTO IpaBa,
MEXIyHAPOIHBIX WHCTHTYTOB M HACI0 O TOM, YTO
ToCyAapcTBa MHUpa yke 00pa3yroT B KAKOM-TO CMBIC-
Je MeXIayHapomHoe cooOmiectBo. Berpewaercs u
HECKOJIbKO TpeoOpa3oBaHHAsT KaHTHAHCKAs MBICIb
0 TOM, YTO BHYTPEHHSS CTPYKTypa TOCYIapcTBa,
MpU3HAHA «UAeaIbHON», €MUHCTBEHHO BO3MOXKHOM,
CUHMTACTCS OIpeneisomuM (HakTopoM TpaHchop-
MaIlid CHCTEMBI MEXIYHAPOIHBIX OTHOIICHHH [8,
c. 321-322]. OtHrogp He Bce ToCymapcTBa 3armaja
UMEIOT B CBOEM apceHaje Takue 0a30Bhle BHEII-
HETNOJUTHYECKUEe JOKYMEHTHI, Kak «(CTparerus Ha-
nuoHanpHON OezomacHocTH» B CIIIA. B ocHOBHOM
BOTIPOCHI HAIIMOHAIBFHOW O€30MacHOCTH HANpPAMYIO
CBSI3aHBI y HUX C 000pOHHOW monuTHKoH. Tak, mox
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oOecrieueHEeM HaIlMOHAJIBHOM 0e30MacHOCTH B AH-
MM OOBIYHO IMOHWMAIOT HCIOJHEHHE, Onaromaps
LIeJIeHaIPaBJIeHHOMY HMCIIOJIB30BAHUIO TMTOJIUTHYECKO-
rO BIMSIHUA U BOEHHOTO TMOTEHIMala TPeX TNIaBHBIX
3ajady. OTO, BO-TIEPBBIX, COXpaHEHHE HENPHUKOCHO-
BeHHOCTH Teppuropun CoennneHHoro Koponescrsa.
Bo-BTopbIX, noaaepxKaHue COBMECTHO C COIO3HHKA-
mu 10 HATO Heo6xonnMoro ypoBHSI BOOPYKEHHBIX
ciui. W, B-TpeThbUX, 3allUTa TpakJaH OpPUTAHCKUX
3aBHCHMBIX TEPPUTOPHI B CiIydae HEOOXOIUMOCTH C
[IOMOIIIBIO CHJIBI.

CBoeoOpa3Hble MOAXOIbl K MOHATHIO 0Oe30rac-
HOCTU XapaKTEpHbl JUIsI COBPEMEHHON YKpauHBI.
Bozo6HoBnensr B 60-¢ roipl MCCiIEIOBaHUS 3TOU
npoOieMaTuky ObUTM OOpalleHbl B OCHOBHOM K TIO-
HATHUIO «0OIIeCTBeHHAs: 0€30MaCHOCThY U CBA3aHHBIX
C HEW Kareropui «HMCTOYHUK IIOBBIIIEHHON onac-
HOCTH», «IIPUUYMHEHHE BpeAa HMCTOYHHKOM IIOBBI-
LIEHHON OMAacHOCTH», «YTPO3bl KU3HU U 310POBBIO
JIIOAEH, MaTepUalbHbIM LIECHHOCTSIM U OKPY’KarolIeh
cpezne». OTH OCHOBHBIE MOJIOXKEHUS C OTPEAETICHHOMN
CTETIEHbI0 MOIU(PHUKALIMU U JIETIH B OCHOBY 3aKoHa
VYkpannbsl «O0 ocHOBaxX HallMOHANBHOW Oe30rmacHo-
CTH YKpauHbD), OJHAKO OTIEJILHOTO OIpPEeesIeHUs
MOHATHUA «0e30macHOCTH» 3akoH He mmeeT. Coro-
CTaBJIsisl MOHATHS «OE30MaCHOCTDY M «HAIIMOHAIIbHAS
0€e3011acHOCTb», MHOTHE HCCIIE0BaTeIN MPUXOIAT
K BBIBOJYy O TOM, YTO 00a TEpMHHA BBIPAXarOT €IH-
HYIO CYIIHOCTh - COCTOSIHHE CTpaHBl, IPH KOTOPOM
o0ecrieunBaeTcsi pa3BUTHE JIMYHOCTH, OOLIECTBA H
rOCy/lapcTBa U 3aIlIKTa HAIIMOHAIBHBIX HHTEPECOB OT
BHYTPEHHHX U BHEUTHHUX yrpo3. CliegoBaTensHO, CUH-
TalOT OHH, 3TH MOHATHS MOXKHO paccMaTprBaTh Kak
WICHTUYHBIE, HO KaTeropus HaIllMOHAIBHOM Oe3omac-
HOCTH 00Jiee TOYHO U HAIMIAHO OTPa)kaeT CYITHOCTh
JTAHHOTO ABJeHUs. FIMEHHO TO3TOMY MHOTHE yUeHBIe
BBIHY/ICHBI TIpe/jiarath COOCTBEHHBIC JeQUHUIH
Pa3IMYHBIX BUAOB O€30MMacCHOCTH, B TOM YHCIIE U Ha-
LIHOHAJIBHOM.

[epBasi, Haubonee monHas KiaccupUKanus mo-
HATUIHOTO anmnapata 6e30MacHOCTH ObljIa MPOBEIeHA
poccutickum uccienonareneM C. 3. [Tapnenko. Tak, B
YaCTHOCTH, K TIEPBOM TPYTIIIEe aBTOpP OTHOCHUT OMpeie-
JIEHUsI, KOTOPBIE XapaKTepPU3yIOT 0E30MacHOCTh Kak
COCTOSIHME 3aIlMIICHHOCTH HWHTEPECOB JIMYHOCTH,
oOmectBa u rocynapctsa. Ko BTopoii - Te, KOTOpbIe
OTIPEIETISIIOT 0€30IaCHOCTh Yepe3 OTCYTCTBHE OIlac-
HocTu. K Tperheilt - onpenenenus, rue 0€30MacHOCTh
SBJIIETCS. CBOMCTBOM CHCTEMBI. K ueTBEpTON - MOHS-
THS, XapaKTepu3yromue 0e30MacHOCTh KaK CIe(u-
YEeCKYIO JeSTebHOCTh TOCYIapCTBEHHBIX opraHoB. K
[IATOW TPyIIe OTHECEHBI Ie(PMHUIIIH, KOTOpPbIE OIpe-
JeNoT 6€30MacHOCTh KakK OMPENeIEHHOE COCTOSTHHAE
[9, c. 34-39].
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Tak, psn yuensix, Takux kak A. boiiko, A. Ka-
gnHCKUH, E. KppixTHa ompenensror 6e30macHOCTh
KaK «COCTOSHUE 3alUINEHHOCTH KU3HEHHO Ba)KHBIX
HMHTEPECOB YeI0BeKa U OOIIECTBA OT BHYTPEHHUX U
BHeITHHUX yrpo3» [10, c. 26; 11, c. 124]. C ux MHEeHH-
eM comtamaercss 1 A. Boapyk, ofHaKo K HHTepecam
YeJoBeKa W OOIECTBA OH eIIe J0OaBIseT HHTEPECH
rocymapctsa [12]. E. OneitankoB u A. EMenbsHOBIY
OTIPEJICTISIIOT OE30MaCHOCTh HE TONBKO KaK COCTOS-
HHE, HO U 3alHIIECHHOCTH OT ONIACHOCTH BayKHCHUIITHX
TEHICHIIMH DPa3BUTHS HMHTEPECOB OOIIECTBA M €ro
OCHOBHBIX 06pasyfoumx OJICMCHTOB OT BJIMSIHHA BHY-
TpeHHUX W BHemHHX (akropos [13, c. 7; 14, c. 10;
15, c. 8].

C touku 3penus C. B. Cremammuna «Ilox 6e3omac-
HOCTBIO CTPaHbl MOXXHO IMOHMMAaTh 3alHIIEHHOCThH
Ka4eCTBEHHOTO COCTOSHHS OOIECTBEHHBIX OTHOIIIE-
HUH, OOECIEYMBAIOMINX IPOTPECCHBHOE pa3BUTHE
YeJloBeKa M 00IIeCTBa B KOHKPETHBIX HCTOPHUIECKHIX
Y TIPUPOIHBIX YCIIOBUSX, OT OMACHOCTEH, MCTOYHH-
KOM BO3SHHKHOBEHUS KOTOPBIX SIBIAIOTCA BHYTPEHHHE
Y BHEIIHWE MPOTHUBOPEUMS, KOTOPbIE MEHSIOT CBOE
cofiepKaHWe M HAIPaBJICHHOCTH IO BIUSHUEM pa3-
JUYIHBIX GakTopoB» [16, c. 15—17].

B. SpoukuH mpemmaraer Goiee MUAPOKOE TMOHS-
THe Oe30MacHOCTH: «...COCTOSHHE 3alUIIEHHOCTH
JUYHOCTH, OOIIEeCTBa, TOCYAapCTBa OT BHEUIHUX H
BHYTPEHHUX OIIACHOCTEH W Yrpo3, Oazmpyromieecs
Ha JIeATENbHOCTH JIONeH, OoOIecTBa, rocyaapcTBa,
MHPOBOTO COOOIIECTBa HAPOIOB IO BHISBICHHIO (13-
YUICHHIO), TPEIYIPEKICHUIO, OCTA0JICHUIO B IIPEOI0-
JIEHWW OMAacCHOCTEH W YIrpo3, CIIOCOOHBIX TOTYyOWTH
WX, JAMATH (YHIAMEHTAJIbHBIX MaTepHaTbHBIX U
IyXOBHBIX IICHHOCTEH, HAHECTH HETPUEMIIEMBIH (He-
JIOTTYCTUMBIN OOBEKTUBHO M CYOBEKTHBHO) YIIEpO,
3aKpBITh IyTh JJIS1 BEDKUBAHUS U pa3BUTHI» [17, C.
79].

Haygno o00o0OmeHHOe OmpeneiecHre TOHSTHS
«be3ommacHocT» naeT B. CeHuaros, yHuBepcaabHOE
C TOYKH 3peHUs BbIOOpa ee oObekTa. [1o ero MHEHMIO,
«0e30MacHOCTh — 3TO COCTOSIHHE O0BEKTa B CHCTEME
€ro CBsI3el C TOUKH 3pEHUsI CIOCOOHOCTH K BEDKHBA-
HUIO ¥ Pa3BHUTHUIO B YCIOBHUAX BHYTPEHHHUX M BHEIII-
HUX YTPO3, a TaKKe NEHCTBUS HEMpPEICKa3yeMbIX U
TPYIHO MIPOTHO3UPYEMBIX (pakTopoBy» [4, c. 98].

OO6pamaeTr Ha ceOs BHUMaHHE TTOHMMaHHE 0€30-
nacHocty b. Jlemunosa, A. Bennuko u B. Bonomry-
Ka, 110 UX MHEHHIO, OE30MMaCHOCTh — 3TO OTCYTCTBHE
BO3IEHCTBUS Ha 00OBEKT KaKUX-JIN00 (PaKTOPOB Orac-
HoctH [18, c. 183]. JI. KokeHbOBCKH YBEpeH, 4YTO
0€e30I1acHOCTh OCHOBaHAa Ha OTCYTCTBUHU OMACHOCTH,
MIPUBO/IS €€ TIOHATHE — «COCTOSHHE TICHXMYECKOE MITH
MIPaBOBOE, B KOTOPOM JTUII0 UMEET YYBCTBO YBEPEH-
HOCTH, OIIOPHI B IPYTOM JIMIIE WU B yPETYIUPOBAH-
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HOM IOpUIUYECKHA CHCTEME, IPOTUBOIOIOXKHOCTH
yrpose» [19, c. 147].

A. bamanga cudraer, 4TO TPAKTOBKA MOHATUA
«0€30MacHOCTb) HUCXOMUT U3 TPEACTABICHHOTO A.
Yondepcom: «0e30MacHOCTh B OOBEKTHBHOM ILIaHE
MPEAINoNaraeT OTCYTCTBHUE Yrpo3 MNPUOOPETEHHBIM
LIEHHOCTSM, B CYOBEKTUBHOM — OTCYTCTBHE CTpaxa B
OTHOILIEHUH TOTO, YTO ATUM IICHHOCTSIM OyJeT HaHe-
ceH ymepo» [10, c. 25; 20, c. 105]. CBoe moHnmManue
nMeeT B. M. 3armraTMHCKUN, «0€30MaCHOCTBIO» OH
OTIpEIeISIET TaKUE YCIOBHUS, B KOTOPBIX HAXOIHUTCS
CJIOKHAsI CUCTEMa, KOTJa JCHCTBUE BHEITHUX (DaKTO-
POB U BHYTPEHHUX (haKTOPOB HE IMPUBOIUT K IIPOIISC-
caM, CUMTAIONIUMCSl OTPUIIATEIHHBIMU IO OTHOIIIE-
HUIO K JJAHHOM CJIOXHOW CUCTEMBI B COOTBETCTBUH
C MMCIOIIMMCS Ha JTAHHOM 3Tare, MOTPeOHOCTIMU,
3HAHUSIMU U npeAcTaBieHusMu [21, ¢. 92].

I C. KaraHpKIH TakKe OTMEYaeT, YTO ITOHS-
THE «0e30MacCHOCThY B OTEUECTBEHHOW JIUTEpaType
«4alle BCEro CBA3aHO C JIEATENbHOCTBIO TOCYHap-
CTBa, apMuHU, POPMHUPOBAHUIN BHYTPEHHHUX JIEJI, pa3-
BEJIKH, KOHTPPa3BeIKH U TOMY Iofj00Hoe» [22, ¢. 15].
B cBoto ouepens, A. H. HoBukoBa MeTKkO OTMETHIIA,
YTO «9aCTh aBTOPOB OTPAHUYUBACTCS OIMpPECICHIEM
0e30macHOCTH KaK OTCYTCTBHEM BOCHHOH YIPO3bI
WJTU 3aIATHI HAIIUK OT YHUYITOXKCHUSI WIIH HATIaCHIS
u3BHEY [23, c. 4].

O. A. benpkoB ompezenser 6€30MaCHOCTh Kak
«COCTOSIHME, TEHIICHIIMM Pa3BUTH (B TOM YHUCIIE
JIATCHTHBIE) W YCIIOBUS XU3HEICATCIHPHOCTH HaIlUU
KaK TOCY/IapCTBEHHO-TEPPUTOPHATIBHON OOIHOCTH
JOICH, TapaHTHPYIONINEe, HECMOTPs HA HAJIUYHE U
JieficTBHE HeOIaronpusaTHEIX (GaKTOPOB, €€ BBDKUBA-
HUe, cBOOOIHOE, He3aBUCUMOE (YHKIIMOHHPOBAHHE
MPH COXPAHCHUH CBOUX (DYHIAMEHTAJIbHBIX IICHHO-
CTEl U OCHOBHBIX MHCTUTYTOB, U IIpoLBeTaHus». I1o
MHEHHIO YKa3aHHOTO aBTOpa, Pa3IMYaloOTCs JBa THIA
0€30MacHOCTH: THUIIOTETUYECKOE OTCYTCTBHE OIACHO-
CTH, CaMOi BO3MOYKHOCTH KaKHX-JIMOO MOTPSICEHHIA,
KaTakIM3MOB JUISI COLMYMa W €ro peajbHas 3allu-
IICHHOCTh OT OMAacHOCTEH, CIOCOOHOCTh HaAEKHO
MIPOTHUBOCTOATH UM» [24, c. 91-94].

BriBoanl. O01iee moHMMaHue 0€301aCHOCTH TOCY-
JlapcTBa Kak OMpEeIEHHOT0 COCTOSIHUS OOIIECTBEH-
HBIX OTHOIIICHUU TIO3BOJISIET BBIJICIIUTH B TEOPETHUE-
CKOM ¥ TPAKTUYECKOM AacCIeKTaX Pa3JINdHBIC BHIIBI
Oe3omacHOCTH  (MOTUTHYECKYIO, JKOHOMHYECKYIO,
COITMATbHYI0, TYXOBHYIO, KpUMHUHOJIOTHIECKYIO, BO-
S€HHYI0, HAyYHO-TEXHHYECKYIO0, JKOJIOTHUYECKYIO H
TOMY MOJOOHOE), TIe 3apOKIAOTCS U Pa3BHBAIOTCS
MIPOTHUBOPEYNS, KOTOPHIE BEIyT K IOSBICHUIO COOT-
BETCTBYIOLINX YIpo3 — OOBEKTOB IIEJIEHATPABIICH-
HOW JESITeThHOCTH 1O 00ECIIEYeHNI0 OE30MIaCHOCTH.
OTcrofa BhITEKaeT HEOOXOJUMOCTh KITaCCH(HKAIIUH
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BCEH CyMMBI OTHOIIEHHUH B c(hepe 6e30macHOCTH Ha
ec¢ OIpee/IeHHbIe BUIBI, UX OTHOCHTEIBHO CaMo-
CTOSITEIIbHBIN aHaIU3 U CBOCBPEMCHHOC NUAarHoCTH-
poBaHHE OINacHOCTEH B MX Hamboyiee Cepbe3HBIX U
arpeccuBHBIX (popmax. ECTECTBEHHBIM CIIEACTBHEM
TaKOTO MOJXO0Ja SIBJIAETCS OIpPEACICHNUE MPUOPUTE-
TOB B cepe obecriedeHus: KpUMHHOJIOTUIECKOH 6e3-
OMAaCHOCTH, IMO3BOJISICT ONTHMH3UPOBATh pacrpeie-
JICHUE CUJI U CPEACTB, MUHUMHU3NPOBATH COIIUATIBHO-
IMOJIMTUYECKUEC pacxodbl M IIOTCpPH. HalIO TaKXE
HUMETH B BHUAY, YTO IEPEUYCHL BUIOB 6630HaCHOCTI/I,
KOTOpBIﬁ BCTPEUACTCA B COOTBETCTBYIOINX HAYYHBIX
HCCIIEIOBAaHUAX, HEOIPaBIaHHO mupokuid. Ha Bonne
KpPHU3HCa COMYTCTBYIOMIETO TIPOBEACHUS YKPAMHCKIX
pedopm, MHOTHE ChEephl KU3HA M MaTEPHATBHOTO
MIPOM3BOJICTBA OKA3AIHCH B KPUTUYECKOM COCTOSIHHH,
YTO, €CTECTBEHHO, CKa3aJI0Ch M HAa COCTOSHUY JIIOfIeH
U cTpaHbl B nesoM. OIHAKO JIOTHKA MTOXOOHOTO TO/-
X0J1a, B IPUHIIAIIE, ITPEJIIoIaraeT BOBJICUeHHE B Cde-
py obecriedeHus] KpUMHHOJIOTHIECKOH 6€301MacHOCTH
CKOJIBKO YTOHO IIMPOKOTO CHEKTpa OOIIECTBEHHBIX
oTHouIeHU#. [loTeHIIMaNbHO ATO MOYKET MPUBECTH K
CUTYAIINH CYIIECTBEHHOTO OTPaHUYEHHS IEMOKPATH-
YECKHX TpaB U CBOOOI, UTO JOIMYyCKaTh, KOHEUHO XKe,
Henb3s. [1oaToMy, TONMUTHKK MOMKHBI OBITH BeChbMa
OCMOTpPHUTEIBHBIMH, BKJIIOYAasl T€ WM HHBIE OTHO-
meHus B cepy odecreueHrnss KPUMHUHOIOTHIECKOM
0e30macHOCTH.

Kak MBI BUAHMM, TTOHATHE 0€30MMaCHOCTH OOHAPY-
KUBAET OIPE/ICICHHYI0 YHHBEPCAIBHOCTH, BBIPA-
Xasi coOOM TIPaBOBYIO HIIEI0 €IUHCTBA Pa3ITUIHBIX
COCTOSIHHH BHUJOB 0O€30MacHOCTH, TOCKOIBKY 3TO
€MHCTBO CITY’KUT TIPABUIIOM JIJISI OPTaHU3AINHA BCEX
HAI[MOHAIBHBIX M MEXTOCYIapCTBEHHBIX IMPAaBOBBIX
cucreM. OOIIECTBO B UeajIe COACPKUT BHYTPHU ceOs
HE TOJBKO pacIIMpPEeHNe BCeX MPHUCYIINX My CBOWCTB
0e30MacHOCTH BIUIOTH IO TIOJHOTO COBMAJEHHUS C
uaeeit uaearbHOTro O0IEeCTBa, HO U COIEPKUT B ceOe
BCE€ YCJIOBHSA JJISI TIPOTHBONEHCTBHS JTIOOBIM KPHMH-
HAJBHBIM yTpo3aM 0e30TacHOCTH.
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Drept penal, drept penal procesual, criminalistica

CzU 343.132

ELEMENTE DE DREPT COMPARAT iN DOMENIUL TEMEIURILOR
SI CONDITIILOR DE EFECTUARE A MASURILOR SPECIALE DE
INVESTIGATII iN CADRUL PROCESULUI PENAL

Ilie BOTNARI,
doctorand, Academia ,,Stefan cel Mare” a MAI al RM

REZUMAT

Actiunile de investigatie speciale reprezintd o noutate in legislatia privind procedura penald. Acestea sunt actiuni care
trebuie sa ajute procurorii sa dezvaluie efectiv faptuitorii si acumularea probelor referitoare la infractiunile grave si com-
plexe, in special, crima organizatd. Exista infractiuni penale a céror executie a inclus un numar mai mare de persoane in
diferite locatii si care se desfasoara cu ajutorul noilor tehnologii de comunicare, astfel incat nu este posibil sa se dovedeasca
mijloacele clasice de proba (documente, dovezi fizice, martori). Din pacate, infractorii sunt deseori mai bine organizati
decét statul si 1n activitatile lor criminale sunt introduse diferite dezvoltari tehnologice. Prin urmare, legiuitorul a extins
atributiile procurorului si le-a dat In méinile unor mecanisme mai eficiente de descoperire a autorilor acestor infractiuni.
Masurile speciale de investigatie sunt enumerate in Codul de procedura penala.

Cuvinte-cheie: Codul penal; actiuni de investigatie speciale; cerere; finalitate.

COMPREHENSIVE RIGHT ELEMENTS IN THE FIELD OF THE TERMS AND CONDITIONS
FOR THE IMPLEMENTATION OF THE SPECIAL INVESTIGATION MEASURES IN
THE CRIMINAL PROCESS

SUMMERY

Special investigative actions are a novelty in the criminal procedure legislation. These are actions that need to assist
prosecutors to effectively reveal the perpetrators and the evidence of serious and complex crimes, especially organized
crime. There are criminal offenses in whose execution included a larger number of people in different locations and which
are carried out with the help of new communication technologies, so that it is not possible to prove the classic means of
evidence (documents, physical evidence, witnesses). Unfortunately, criminals are often better organized than the state and in
their criminal activities are introduced various technological developments. Therefore, the legislator extended the powers of
the prosecutor and gave them into the hands of more effective mechanisms for discovering the perpetrators of these crimes.

Special investigative measures are listed in the Criminal procedure code.
Keywords: Criminal Code; special investigative actions; application; purposefulness.

ntroducere. Raspandirea fenomenului crimina-

litatii determind aplicarea unor standarde unice
pentru efectuarea activitatilor de investigare pentru
statele lumii situate in diferite regiuni geopolitice.
Astfel, optimizarea normelor de drept 1si are menirea
de a stabili conditii unice de realizare a activitatilor de
documentare a faptelor infractionale, inclusiv a ma-
surilor speciale de investigatii.

In contextul actual al globalizarii, fenomen care
afecteaza si favorizeaza inclusiv criminalitatea inter-
nationald, singura modalitate de a se ajunge la identi-
ficarea si valorificarea eficienta a probelor infractiunii
o reprezintd cooperarea intre autoritatile de aplicare a
legii, colaborare care este favorizata de existenta unor
institutii internationale specializate, dar si a unor in-
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strumente juridice, care stabilesc termenii exacti in
care aceasta se desfasoara [2, p.4].

Metode aplicate si materiale utilizate. In vede-
rea studierii detaliate a tematicii respective, s-a tinut
cont de metodele teoretice si practice strict determina-
te. Astfel, putem preciza ca in cadrul studiului dat au
fost utilizate metodele: analiza sistematica, inductia
si deductia, generalizarea si metoda analizei. Com-
plexul de instrumente stiintifice utilizate in domeniul
cercetarii problematicii abordate si pentru analiza ma-
terialului respectiv 1l constituie sugestiile, opiniile si
reflectiile cercetatorilor din domeniul jurisprudentei
tarilor: Romania, Marea Britanie, Franta precum si
Codul de procedurd penald al Republicii Federale
Germane din 1.02.1877.
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Continut de baza. Masurile speciale de inves-
tigatii sunt aplicabile in toatd lumea civilizata, fiind
recunoscute drept activitati legale utilizate in proce-
sul investigarii infractiunilor. Legislatiile actuale ale
majoritatii statelor reglementeaza procedura utilizarii
MSI atét in cadrul unui proces penal, cat si in afara
lui, determinand anumite conditii si temeiuri de efec-
tuare a lor.

Legislatiile nationale ale statelor, conceptele con-
ditiilor si temeiurilor de efectuare a MSI nu intot-
deauna sunt abordate analogic. Astfel, in unele state,
atat MSI, cat si conditiile si temeiurile de efectuare
a lor sunt reglementate de CPP. Legislatia altor state
reglementeaza conditiile si temeiurile de efectuare in
legi organice.

Analiza legislatiei din Marea Britanie denota fap-
tul ca legislatia activitatii speciale de investigatii, ce
se referd la masurile speciale de investigatii care limi-
teaza drepturile constitutionale a cetatenilor si folo-
sirea surselor speciale de informatii a fost codificata
prin adoptarea Actului despre reglementarea atribu-
tiilor de cercetare din 2000. Documentul in cauza a
anulat o serie de reglementari din alte acte, imple-
mentand o ordine unica de infaptuire a MSI, ce re-
strang drepturile constitutionale. Astfel, interceptarea
convorbirilor telefonice, controlul comunicarilor pos-
tale, telegrafice si electronice sunt infaptuite in scopul
apdrarii nationale, prevenirii si identificarii infractiu-
nilor grave, asigurarea bunastarii economice a Marii
Britaniei. Termenul limitd de efectuare a acestor ma-
suri este 6 luni — In scopul apararii securitatii natio-
nale §i pastrarea bundstarii economice, iar in scopul
combaterii criminalitatii — 3 luni. Fiecare sanctiune
pentru infaptuirea de catre organele de ocrotire a nor-
melor de drept a MSI legate de limitarea drepturilor
constitutionale, intrd in vigoare numai dupa aproba-
rea persoanei special imputernicite, numite de cétre
Prim-ministru, iar serviciile de recunoastere nu au
nevoie de asa aprobare.

Imputernicitii speciali (Commissioner) pentru fi-
ecare serviciu sunt numiti de catre Prim-ministru din
randul judecatorilor, avand atributii in vederea asigu-
rarii respectarii legislatiei in procesul efectuarii MSI.

In vederea reglementirii MSI care nu violeazi
drepturile constitutionale ale cetatenilor, in anul 1997
au fost adoptate trei coduri procedurale: Codul despre
urmarirea exterioara — contine ordinea de efectuare a
urmaririi in locuri publice §i particulare; Codul des-
pre folosirea informatorilor — reglementeaza activita-
tea cu confidentii, Codul despre operatiunile secrete —
contine procedura de realizare a achizitiei de control,
infiltrarii operative, experimentului operativ [4].

Un element important al reglementarii utilizarii
MSI in Marea Britanie este Tribunalul, in competenta
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cdruia intrd examinarea plangerilor cetatenilor, care
considerd ca in privinta lor au fost efectuate MSI in
mod ilegal. La constatarea ilegalitatilor, Tribunalul
poate dispune anularea sanctiunii de efectuare MSI,
nimicirea rezultatelor obtinute si compensarea daunei
cauzate prin acestea. Astfel, Tribunalul este unica in-
stantd unde se poate adresa cetdfeanul in legatura cu
incalcarea drepturilor sale constitutionale, inainte de
adresare la CEDO.

Lega Germaniei din 13.08.1968 despre limitarea
secretului corespondentei, comunicarilor telefonice,
postale si telegrafice determind doua temeiuri de li-
mitare a drepturilor constitutionale:

1) prezenta destulelor dovezi referitor la o persoa-
na care planifica, comite sau a comis o infractiune;

2) ordinea exclusiva este aplicatd in vederea acu-
mularii informatiilor necesare pentru depistarea la
timp a posibilului atac asupra Germaniei §i necesita-
tea opunerii de rezistenta acestui pericol.

Conform legislatiei Germaniei, MSI pot fi efectu-
ate atat pana la pornirea urmaririi penale, cat si in ca-
drul ei. Astfel, pana la pornirea urmaririi penale, MSI
pot fi efectuate numai de catre Serviciul Federal de
paza al Constitutiei, Serviciul Federal de Recunoas-
tere si Serviciul militar de contrare cunoastere. Dupa
cum observam din aceasta listd nu face parte Politia,
care are competente de a efectua MSI numai in ca-
drul urmaririi penale, conform Codului de procedura
penala.

Pana la pornirea urmaririi penale, MSI sunt autori-
zate, in baza demersului sefului subdiviziunii, de ca-
tre ministrul federal imputernicit de catre cancelarul
federal.

in cazul pornirii urmaririi penale, MSI se infaptu-
iesc in conformitate cu prevederile Codului de pro-
ceduri penali, cu autorizarea judecitorului. In cazuri
exceptional, MSI pot fi sanctionate si de procuror, cu
primirea in termen de 3 zile a confirmarii in scris de
la judecator.

MSI sunt admise cu conditia ca:

1) exista banuieli fondate, bazate pe fapte con-
crete, cd un individ a comis personal o infractiune
grava, in calitate de executor sau participant, a comis
o tentativa de astfel de infractiune, daca tentativa se
pedepseste sau a pregatit comiterea unei asemenea in-
fractiuni prin actiuni culpabile de raspundere penala;

2) fapta infractionala este grava,

3) investigarea circumstantelor sau stabilirea lo-
cului aflarii Tnvinuitului prin alte modalitati s-ar com-
plica in mod semnificativ sau nu ar avea o sansa de
succes.

in Codul de procedurd penald al Republicii Fe-
derale Germane sunt reglementate numai MSI care
limiteaza drepturile constitutionale ale cetatenilor,
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celelalte fiind reglementate de acte normative depar-
tamentale. La fel, {inem sd mentionam ca in legislatia
procesual-penald, pentru fiecare MSI este determina-
ta lista exhaustiva a infractiunilor pentru investigarea
carora pot fi utilizata.

In Franta, pand in anul 1990, domeniul utilizarii
MSI nu a fost supus reglementarii legislative, exis-
tand un sir de acte normative secrete. Primul pas in
vederea legiferarii utilizarii MSI a fost facut prin
adoptarea la 10 iulie 1991 a Legii nr. 91-646 relativa
la secretul corespondentei, care reglementeaza ascul-
tarile telefonice, conferind o existentd legala Gruparii
Interministeriale de Control (G.I.C.) si interceptari-
lor.

Legea autorizeaza 2 categorii de interceptari, si
anume: [3, p.98].

1) Interceptarile judiciare — in scopul luptei cu cri-
minalitatea, fiind prevazute si reglementate la art. 100
si la art. 107 a Codului de procedura penala. Aceasta
categorie de interceptari sunt autorizate de judecato-
rul de instructie in cadrul unei urmariri penale cand
necesitatea culegerii de informatii este stringentd,
iar pedeapsa prevazutd de legea penald pentru fap-
ta investigatd este mai mare de 2 ani de inchisoare.
Activitatea se efectueaza sub autoritatea si controlul
judecatorului de instructie care a ordonat-o. Decizia
judecdtorului de instructie, scrisa si stabilita pentru o
duratd initiala de maxim 4 luni de zile, poate fi pre-
lungita prin reluarea intregii proceduri, cu aceleasi
conditii de forma si durata in timp si trebuie sd cu-
prinda toate elementele de identificare a legaturilor
de interceptat, infractiunea care motiveaza decizia de
interceptare si durata activitatii. Judecatorul de in-
structie sau ofiterul de politie judiciard insircinat de
acesta poate cere agentilor calificati In domeniu, sa
procedeze la instalarea dispozitivului de interceptare.
Ei trebuie sd Intocmeasca un proces-verbal pentru fie-
care operatiune de ascultare si Inregistrare (procesul-
verbal va mentiona data si ora inceputului si sfarsitul
operatiunii). Informatiile obtinute, dar numai ,,actele
de informare utila in aflarea adevarului”, se transcriu
intr-un proces-verbal (comunicatiile n limbi strdine
sunt transcrise in limba francezd cu asistenta unui
interpret autorizat). Inregistririle sunt pastrate sub
sigiliu ferm. Ele sunt distruse la dispozitia Parchetu-
lui, la expirarea duratei actiunii publice declansate de
organele judiciare (se intocmeste cu acest prilej un
proces-verbal de distrugere). Interceptarea unei linii
dependente de cabinetul unui avocat ori de domici-
liul acestuia trebuie sa faca obiectul unei informari,
de catre judecatorul de instructie, decanului baroului
din care face parte avocatul respectiv.

2) Interceptarile administrative sunt interceptérile
telefonice de securitate, autorizate cu titlu exceptio-
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nal de cétre primul ministru, trebuie s aiba ca obiect
cercetarea unor informatii de natura deosebitd, si
anume cele privind: ,,siguranta nationald, securitatea
potentialului stiingific si economic al tarii, prevenirea
terorismului, a criminalitatii ori delicventei organiza-
te, prevenirea restabilirii ori a mentinerii grupurilor
extremiste”.

In legislatia din Romania, modalititile speciale de
investigatii sunt prevazute in Codul de procedura pe-
nald din 01.07.2010, Capitolul IV Tehnici speciale de
supraveghere sau cercetare. Astfel, conform preve-
derilor art. 138 a CPP al Romaniei, constituie tehnici
speciale de supraveghere sau cercetare urmatoarele
activitati:

a) interceptarea comunicatiilor ori a oricarui tip
de comunicare la distanta;

b) accesul la un sistem informatic;

¢) supravegherea video, audio sau prin fotografi-
ere;

d) localizarea sau urmarirea prin mijloace tehni-
ce;

e) obtinerea datelor privind tranzactiile financiare
ale unei persoane;

f) retinerea, predarea sau perchezitionarea trimi-
terilor postale;

g) utilizarea investigatorilor sub acoperire si a co-
laboratorilor;

h) participarea autorizata la anumite activitati,

1) livrarea supravegheata;

j) obtinerea datelor de trafic si de localizare pre-
lucrate de catre furnizorii de retele publice de comu-
nicatii electronice ori furnizorii de servicii de comu-
nicatii electronice destinate publicului.

Legislatia procesual-penala a Roméniei atribuie
masurile prevazute la lit. a)-d) la categoria de supra-
veghere tehnica [art. 138, alin. 13].

Supravegherea tehnica se dispune de judecatorul
de drepturi si libertati atunci cand sunt indeplinite cu-
mulativ urmatoarele conditii:

a) exista o suspiciune rezonabila cu privire la pre-
gatirea sau savarsirea unei infractiuni dintre cele pre-
vazute la alin. (2) a art. 139 a CPP a Romaniei;

b) masura sd fie proportionald cu restrangerea
drepturilor si libertatilor fundamentale, date fiind
particularitatile cauzei, importanta informatiilor ori a
probelor ce urmeaza a fi obtinute sau gravitatea in-
fractiunii;

¢) probele nu ar putea fi obtinute in alt mod sau
obtinerea lor ar presupune dificultati deosebite ce ar
prejudicia ancheta ori existd un pericol pentru sigu-
ranta persoanelor sau a unor bunuri de valoare [art.
139, alin. 1].

Supravegherea tehnica se poate dispune 1n cazul
infractiunilor contra securitafii nationale prevazute
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de Codul penal si de legi speciale, precum si in ca-
zul infractiunilor de trafic de droguri, de efectuare de
operatiuni ilegale cu precursori sau cu alte produse
susceptibile de a avea efecte psihoactive, infractiuni-
lor privind nerespectarea regimului armelor, muniti-
ilor, materialelor nucleare si al materiilor explozive,
de trafic si exploatare a persoanelor vulnerabile, acte
de terorism, de spalare a banilor, de falsificare de mo-
nede, timbre sau de alte valori, de falsificare de in-
strumente de plata electronica, in cazul infractiunilor
care se savarsesc prin sisteme informatice sau mijloa-
ce de comunicare electronica, contra patrimoniului,
de santaj, de viol, de lipsire de libertate in mod ilegal,
de evaziune fiscald, in cazul infractiunilor de coruptie
si al infractiunilor asimilate infractiunilor de corup-
tie, infractiunilor Tmpotriva intereselor financiare ale
Uniunii Europene ori in cazul altor infractiuni pentru
care legea prevede pedeapsa inchisorii de 5 ani sau
mai mare [art.139, alin. 2].

Inregistrarile efectuate de parti sau de alte persoa-
ne, constituie mijloace de proba cand privesc propri-
ile convorbiri sau comunicéari pe care le-au purtat cu
tertii. Orice alte inregistrari pot constitui mijloace de
proba, daca nu sunt interzise de lege [art.139, alin.
3].

Procurorul poate autoriza, pe o durati de maxi-
mum 48 de ore, masurile de supraveghere tehnica
atunci cand:

a) exista urgenta, iar obtinerea mandatului de su-
praveghere tehnica in conditiile art. 140 CPP al Ro-
maniei ar conduce la o intarziere substantiala a cerce-
tarilor, la pierderea, alterarea sau distrugerea probelor
ori ar pune 1n pericol siguranta persoanei vatamate, a
martorului sau membrilor familiilor acestora;

b) sunt indeplinite conditiile prevazute la art. 139
alin. (1) si (2) CPP al Romaniei.

Ordonanta procurorului prin care se autorizeaza
masura de supraveghere tehnica trebuie sa cuprinda
mentiunile prevazute la art. 140 alin. (5) CPP al Ro-
maniei. Procurorul are obligatia de a sesiza, in termen
de cel mult 24 de ore de la expirarea masurii, judeca-
torul de drepturi si libertdti de la instanta careia i-ar
reveni competenta sa judece cauza In prima instanta
sau de la instanta corespunzatoare in grad acesteia in

a carei circumscriptie se afla sediul parchetului din
care face parte procurorul care a emis ordonanta, in
vederea confirmarii masurii, inaintdnd totodata un
proces-verbal de redare rezumativa a activittilor de
supraveghere tehnica efectuate si dosarul cauzei. In
cazul in care judecatorul de drepturi si libertati apre-
ciaza ca au fost indeplinite conditiile prevazute la alin.
(1) art. 141 CPP al Romaniei, confirma in termen de
24 de ore masura dispusa de procuror, prin incheiere,
pronuntatd in camera de consiliu, fara citarea partilor
[art.141].

In vederea indeplinirii rolului de stat european,
Republica Moldova trebuie sa dea dovada de cunoas-
tere, capacitate de adaptare, abilitatea de implemen-
tare a standardelor internationale in ceea ce priveste
conditiile i temeiurile de efectuare a MSI.
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SUMMARY
The article is devoted to the criminal and legal problems of qualification of crimes committed in participation. Both
general and special rules of qualification of crimes committed accessories offer on the basis of positions to Criminal
Code, taking into account their kinds, forms of participation, degree of completeness of crime (preparation to the crime,
encroaching upon a crime) and taking into account influence of separate signs of syllables of crimes on qualification of acts
of accomplices.
Keywords: qualification of crimes, accessories in a crime, form of participation, corpus delict.

REZUMAT
Articolul este dedicat problemelor penale si juridice de calificare a infractiunilor comise in cadrul participarii. Atat
normele generale, cat si cele speciale de calificare a accesoriilor comise pe baza pozitiilor Codului Penal, tindnd seama
de tipul lor, de forma de participare, gradul de completare a criminalitatii (pregatirea pentru infractiune, incalcarea unei
infractiuni) si luarea in considerare controleaza influenta semnelor distincte de silabe ale crimelor asupra calificarii actelor

de complici.

Cuvinte cheie: calificarea de infractiuni, accesorii intr-o infractiune, forma de participare, corp delict.

Problem setting. A crime can be committed as
one, so simultaneously and by a few persons.
Most articles of Special part of the Criminal code of
Ukraine (farther is CC) foresee criminal responsibility
for crimes committed individually. For this reason at
the commission of crime by joint efforts a few persons
(in participation) legal opinion of committed up to a
point is complicated, as requires qualification of act
each of accessories in such crime.

Research rationale. The classification of
conspiracies brings a series of complex issues related
to certain features of a crime by joint efforts of
accomplices, in particular: the limits of the accomplice
offence perpetration; considering the features of an
individual accomplice; a conspiracy with a special
subject; abortive crime; excessive act; a voluntary
renunciation of criminal purpose and so on.

Despite the fact that many scientific works describe
the classifications of the conspiracies, a number of
classifications are still discussed. This is particularly
because the authors put forward certain proposals for
improving the legislative regulation of the institution
of complicity to the responsibility of accomplices and
the classification of conspiracies.

The purpose of the article is to study the criminal
law issues of conspiracies, the establishment of both
general and special rules of conspiracies, considering
their types, forms of complicity, the stage of a crime
completion and the impact of certain features of
accomplices labelling process. The existing scientific
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works will be the starting point for revealing the
regularities in the development of scientific knowledge
as to this issue.

Basic material. In accordance with Article 26
CC criminal participation are intentional common
participating of a few subjects of crime in the
commission of intentional crime. According to
Part 1 Article 27 CC accessories in a crime, next to a
performer, are an organizer, instigator and accessory.

1. In accordance with Parts 1 and 2 Article 29
CC a performer (accessory) is subject to criminal
responsibility after the article of Special part of CC,
that foresees a committed by him crime; an organizer,
instigator and accessory, is subject to criminal
responsibility after corresponding part of Article 27 and
by the that article (by part of the article) of Special part
of CC, that foresees a crime committed a performer.
Thus the act of performer of crime (i.e. person that in
participation with other subjects of crime directly or by
the use of other persons, that under the law not subject to
criminal responsibility for committed, committed crime,
foreseen CC) is characterized only after the article (by
part of the article) of Special part of CC. The acts of
other accessories (organizer, instigator and accessory)
are characterized after corresponding parts of Article 27
CC that regulate the act of such accessories, and by the
article (by part of the article) of Special part of CC, that
foresees a together committed crime.

It should be noted that cases take place in
inquisitional-judicial practice, when one accessory
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carries out a few roles in the general commission of
crime (for example, role of instigator and accessory;
instigator and performer). First, that it is necessary to
find out the act of such accessory during qualification
—to set it which one roles he carried out, i.e. to find out
the type of participation (Article 27 CC), and secondly,
to recreate it in the formula of qualification (to carry
out reference to digital denotation (the number) of the
article (of part (of point) of the article) of Special part
of CC, and sometimes and General part of CC that
foresee committed a person act, on such rules:

a) if the partner of general commission of crime
carried out a few roles and including role of performer
(accessory) — qualification of its act must come true
only after the article (by part of the article) of Special
part of CC. At the same time, all roles accomplished by
such partner of general commission of crime register
in an explain part of corresponding judicial documents
and taken into account at awarding punishment to it;

b) if accessory at the commission of crime carried
out a few roles that behave to so-called «other types
of accessories» (for example, role of instigator and
accessory), then in the formula of qualification each
is recreated of these roles. Qualification of acts of
such accessory comes true after corresponding parts
of Article 27 CC that regulate the roles of certain types
of accessories, and by the article (by part of the article)
of Special part of CC that foresees responsibility for a
together committed crime [1, c. 92-95].

2. At the commission of crime in participation it
is necessary also to find out the form of participation
(i.e. method of cooperation of accessories, that shows,
how intentional acts two or more subjects unite in
one crime), as it, in most cases, has a fundamental
value for qualification of such act [2, c. 177-178]. In
accordance with Article 28 CC a crime in participation
can be committed: a) by the group of persons (without
a previous plot); by the b) group of persons on a
previous concert; ¢) by the organized group; d) by
criminal organization.

As of October 1, 2017, such a form of participation
as: a) a conspiracy is an obligatory feature of a crime
and a qualifying feature in 12 component elements
of a crime (for example, Part 2 of Art. 121, Part 2 of
Art. 216, Part 3 of Art. 152, Part 2 of Art. 153, Part 2
of Art. 197! of the Criminal Code etc.); b) a conspiracy
by previous concert is a qualifying feature in 103
component elements of a crime (for example, Part 2
of Art. 110, Part 2 of Art. 110% Part 2 of Art. 127,
Part 5 of Art. 143 of the Criminal Code etc.), and if
this form of participation is not a qualifying feature
of the corresponding crime, the court considers it
to be an aggravating circumstance at imposing a
punishment (Part 2, part 1, Art. 67 of the Criminal
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Code); c) the commission of a crime by an organized
group is a mandatory feature of the crime (Art. 392
of the Criminal Code) and a qualifying feature in 49
component elements of a crime (for example, Part 3
of Art. 109, Part 4 of Art. 110% Part 3 of Art. 146,
Part 2 of Art. 147, Part 3 of Art. 149 of the Criminal
Code etc.), and if this form of participation is not a
qualifying feature (particularly — qualifying) of the
corresponding crime, the court considers it to be an
aggravating circumstance at imposing a punishment
(Part 2, part 1, Art. 67 of the Criminal Code);
d) building a criminal organization and participation
therein forms an independent component element of
a crime, provided by Art. 255 of the Criminal Code.
Besides, the articles of the Special Part of the Criminal
Code provide for component elements of a crime that
contain the features of certain types of organized
groups and criminal organizations (for example,
Art. 257 of the Criminal Code) [3, c. 207-208].

A crime confesses such that is committed the group
of persons, if in it a few (two or anymore) performers
participated without a previous plan between them
(P. 1 Article 28 CC). The classification of a conspiracy
as committed by a group of persons, in addition to the
complicity features, must determine if:

1) several (two or more) accomplices participated
in the crime;

2) the accomplices were of one type (joint
participants — Part 2, Art. 27 of the Criminal Code).
There are no accomplices of other types;

3) conspiracy, that is the agreement on combining
efforts for a conspiracy, by accomplices during
(completing) a crime, but before it is completed.
The conspiracy is started at offending, and finished
at actual, but not legal completion of the crime (for
instance an accomplice joins another one during the
commission of a rape, hooliganism, etc. by the latter).

At the commission of crime characterized the
group of persons (simple participation) of act of every
accessories after the corresponding article (by part of
the article) of Special part of CC. Thus, if the indicated
form of participation is foreseen as a characterizing
sign of certain corpus delict, then the acts of accessories
are characterized after corresponding part of the article
of Special part of CC that foresees such characterizing
sign. It should be noted that if the indicated form of
participation is not neither basic nor characterizing sign
of certain corpus delict, then in accordance with P. 2
Part 1 Article 67 CC of commission of crime without
a previous plan is not taken into account the group of
persons, as a circumstance that burdens punishment.

A crime confesses committed on a previous
agreement the group of persons, if it was together
accomplished by a few persons (two or anymore)
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that in good time, i.e. to beginning of crime, arranged
about is general commission (P. 2 Article 28 CC). The
classification of a conspiracy as committed by a group
of persons in collusion, in addition to the complicity
features, must determine if:

1) several (two or more) accomplices participated
in the crime;

2) the accomplices were of one type (joint
participants) or of different types (head for crime and
(or) an abettor and (or) an accessory);

3) conspiracy, that is the agreement on combining
efforts for a conspiracy, by accomplices before a
crime (before the objective component element of a
crime), that is before offending, while preparing for
it. The period from conspiracy to the execution of the
objective component element does not matter for the
classification.

A crime admits committed the organized group, if a
few persons (three and anymore), that preliminary co-
organize in a proof association for this commission and
other (additional) the crimes, incorporated by an only
plan with distribution of functions of the participants
of group, sent to the achievement of this plan well-
known to all participants of group (P. 3 Article 28
CC), participated in its preparation or commission.
The classification of a conspiracy as committed by
an organized group of persons, in addition to the
complicity features, must determine if:

1) several (three or more) accomplices participated
in preparing for or commission of the crime;

2) the accomplices were of one type (joint
participants) or of different types (head for crime and
(or) an abettor and (or) an accessory);

3) the accomplices have pre-arranged a group;

4) this group is stable, namely, the participants have
rather stable relationship as of the crime preparation
or commission — a stable composition, centralized
subordination, uniform rules of conduct, etc.;

5) the group has been created to commit this and
other crimes;

6) members of the group have a common plan
of a crime with distribution of functions, which are
conducive to the plan achievement;

7) all the participants of the group were aware of
that plan (committing a specific crime).

At the commission of crime by the group of
persons on a previous concert or qualifications are
subject the organized group of act of accessories after
the article (by part of the article) of Special part of CC,
that foresees responsibility for a crime committed in
the corresponding form of participation, in case if it
is foreseen as an obligatory or characterizing sign of
such corpus delict. Thus during qualification of act of
certain accessory it is necessary to take a that role that
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he executed in a general crime into account, and, in
case of necessity, also to refer to corresponding part of
Article 27 CC, that foresees the act of such accessory.

If the indicated forms of participation are not
neither basic nor characterizing signs of certain corpus
delict, then in accordance with P. 2 Part 1 Article 67
CC of commission of crime by the group of persons
on a previous agreement or admits the organized group
by a circumstance that burdens punishment [4, c. 57].

A crime admits committed criminal organization, if
itis accomplished by the proof hierarchical association
of a few persons (five and anymore), members of that
or structural parts of that on a previous agreement
co-organized for joint activity with the aim of direct
commission of serious or especially heavy crimes by
the participants of this organization, or guidance or
co-ordination of criminal activity of other persons, or
providing of functioning of both criminal organization
and other criminal groups (P. 4 Article 28 CC). The
classification of a conspiracy as ¢ committed by a
criminal organization, in addition to the complicity
features, must determine:

1) several (five or more) accomplices participated
in preparing for or commission of the crime;

2) the accomplices were of one type (joint
participants) or of different types (head for crime and
(or) an abettor and (or) an accessory);

3) the accomplices have pre-arranged a group;

4) this group is stable, namely is internally (a stable
composition, centralized subordination, uniform rules
of conduct, the plan of a crime with distribution
of functions, which are conducive to the plan
achievement) and externally stabile(establishment of
corruption ties in authorities, availability of channels
for the exchange of information on the activities of
criminal competitors, etc.);

5) this association is hierarchical, i.e. its participants
are subordinate to the chief conspirator, it provides
for a certain management procedure, as well as
contributes to maintaining the functional relations and
the principles of interdependence of its participants or
structural units in the implementation of joint criminal
activity;

6) this association is created for joint activities for:
a) an immediate commission of grave or especially
grave offences by the participants; b) or management
or coordination of criminal activities of other persons;
c)or providing for functioning of both the criminal
organization and other criminal groups.

During qualification of acts of organizer and
participants of criminal organization it is necessary to
follow such rules:

a)creation of criminal organization and participating
in it form the independent corpus delict foreseen to the
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Article 255 CC. In addition, in the articles of Special
part of CC the special types of criminal organizations
are regulated for creation or participating criminal
responsibility (forexample, band (Article 257), terrorist
group or organization (Article 258-3) and others like
that) is foreseen in that. Thus, the acts of organizer
and participants of criminal organization are subject to
qualification after the article of Special part of CC that
foresees responsibility for creation or participating in
the certain type of criminal organization;

b) organizer of criminal organization is subject to
criminal responsibility for all crimes committed such
organization, if they were embraced by his intention.
The participants of criminal organization are subject
to criminal responsibility for crimes, in preparation
or commission of that they participated. In this
connection, the acts of organizer and participants of
the organized group are also subject to qualification
and after the articles (by parts of the articles) of Special
part of CC, that foresee responsibility for crimes that
was accomplished by such organization. Thus, in the
formula of qualification, in case of necessity, it is
necessary to mark corresponding part of Article 27 CC
that foresees the act of certain accessory — organizer,
instigator or accessory.

It should be noted that in accordance with P. 2
Part 1 Article 67 CC of commission of crime does not
admit criminal organization by a circumstance that
burdens punishment, as at that rate, if corresponding
criminal organization accomplished one or a few
crimes, awarded punishment on the special rules —
after totality of crimes.

3. By general rule of limit of responsibility of
accessories determined by the limits of act of performer,
for this reason at the commission of to them unfinished
crime (preparation is to the crime or encroaching
upon a crime) other accessories is subject to criminal
responsibility for participation in an unfinished crime.
At that rate the acts of accessories are characterized
after corresponding part of Article 27, that foresees
description of act of certain accessory, P. 1 Article 14
or P. 2 or 3 Article 15 CC, that foresee the type of
unfinished crime (preparation to the crime, complete
or unfinished encroaching upon a crime) and by the
corresponding article (by part of the article) of Special
part of CC, that foresees responsibility for a complete
crime.

4. According to p. 3 Article 29 CC of sign, that
characterize the person of separate accessory in a
crime, belong in guilt only to this accessory. The
brought statutory provision over testifies that signs
that characterize the person of certain accessory and
influence on qualification of crime are subject to the
relation in guilt only this accessory, regardless of that
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or other accessories knew about the presence of such
signs. For example, if a performer committed crime
repeatedly, and other accessory (organizer, instigator
or accessory) commit crime first, then the sign of
repeated of commission of crime is taken into account
during qualification only of act of performer.

5. Identical reasons (internal motives that is
followed by a subject at the commission of crime)
and whole (conceivable result a subject aspires to
that, committing crime) acts of accessories, if they are
marked in disposition of the corresponding article as
to the duty or characterizing signs of certain corpus
delict, are the necessary condition of qualification of
their acts after the same article (by part of the article)
of Special part of CC.

At the same time there are possible cases in
inquisitional-judicial practice, when accessories at the
commission of general crime follow different reasons
and (or) pursue different aims. Consider that at that
rate during qualification it follows to go out from that
depending onthe legislative fixing of signs of subjective
side of certain corpus delict reason and aim can carry
out a different role, namely to come forward as signs:
a) to the duty (basic), b) characterizing, c¢) privileged,
d) such that soften or burden punishment.

If reason or aim are the obligatory signs of corpus
delict, then their absence in the act of accessory
eliminates criminal responsibility for committed in
connection with disparity of signs of actual publicly
dangerous act to the signs of corpus delict foreseen
by the corresponding article (by part of the article)
of Special part of CC. If reason or aim are the
characterizing signs of certain corpus delict, then their
absence in the act of accessory does not eliminate
criminal responsibility, and only pulls qualification
committed after other article (by part of the article)
of Special part of CC. In case if reason or aim is
foreseen neither mainly, nor in the privileged nor in
skilled compositions of crimes, then reason and aim
are taken into account at awarding punishment as
circumstances that soften or burden punishment, or
such that characterize a person guilty.

The resulted grounds to set the rules of taking into
account of reasons and aims of act each of accessories
during qualification of committed crime:

1) reasons that was followed by a performer, and
aims that he pursued influence on qualification of
acts of other accessories only subject to condition, if :
a) they are the obligatory or characterizing signs of
corpus delict; b) accessories followed them or pursued
them; c) accessories did not follow them though, but
realized their presence. The marked approach answers
P. 3 Article 29 CC, according to that circumstances,
that burden responsibility and foreseen in the articles
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of Special part of CC as signs of crime, that influence
on qualification of actions of performer, belong in guilt
only to accessory that realized these circumstances.
Thus, even, if accessory participated in a general crime,
following other reasons (pursuing other aim) that does
not influence on qualification, then at realization to
them of the above-mentioned signs, his action it is
necessary to characterize after the that article (by part
of the article) of Special part of CC, that foresees a
crime committed a performer,

2) reasons and aim, that is followed by so-called
«other accessory» (organizer, instigator, accessory),
carrying out the criminal role, belong in guilt and
taken into account during qualification of his act or
at awarding punishment. Thus they can have a double
value:

a) if they are the obligatory or characterizing
signs of corpus delict committed in participation, it
determines qualification of acts of such accessories
after the corresponding article (by part of the article)
of Special part of CC;

b) if aims and reasons that is followed by so-
called «other accessories» are not neither obligatory
nor characterizing signs of corpus delict, i.e. does not
influence on qualification committed a performer, then
they are taken into account at awarding punishment
only to that accessory, that follows them, or pursues, as
circumstances that soften or burden punishment, or as
given, that characterize the person of such accessory.

6. The debatable is remained by a question about
qualification of acts of accessories, if at a plot on
the common commission of crime the obligatory or
characterizing signs of his composition were not
specified. For example, how to characterize the act
of instigator that predisposed a performer to murder,
not specifying the method of his commission, and
a performer accomplished murder with the special
cruelty or method dangerous for life of many
persons?

In our view, the decision of this question depends
on the specification of signs of corpus delict a plot
took place on the commission of that accessories. So,
if between accessories an agreement took place about
the commission of certain crime (for example, murders,
thefts, shakedowns), and a performer accomplished this
crime at presence of characterizing (aggravating) signs
(for example, special cruelty; violence dangerous for
life and health of person), then to characterize the act of
accessories taking into account this sign, it is possible
only subject to condition, if they: a) beforehand knew
about the presence of such sign (in particular, realized
beforehand, that negotiate about murder of woman
that is in the state of pregnancy) a plot took place
exactly on the commission of this crime, or b) on
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the circumstances of business realized possibility of
presence of such sign and assumed the commission
of such crime (for example, predisposing a performer
to murder, an instigator assumed possibility of the use
of different methods of murder a performer, including
dangerous for life of many persons). The brought
suggestions over of qualification answer the binding
overs of P. 3 Article 29 CC, in accordance with what
circumstance, that burden responsibility and foreseen
in the articles of Special part of CC as signs of crime,
that influence on qualification of act of performer,
belong in guilt only to accessory that realized their
presence.

7. When accomplices commit a crime with a
special subject, it is mandatory that the perpetrator
has the features of such a subject. The law does not
limit the participation of others (a chief conspirator,
an abettor, an accessory) in such an offense. However,
the classification of a conspiracy with a special
subject, additional conditions in addition to the
complicity features must be found, if any, as to which
the participants realize, that: a) the conspiracy can be
committed only by a special subject; b) the perpetrator
has the features of such a subject.

8. Part 5 of Art. 29 of the Criminal Code says that
accomplices bear no criminal responsibility for acts
committed by the perpetrator if they were not covered
by their intention. In the case of the excessive act, the
accomplices’ actions are classified in accordance with
the content and direction of their intent. The theory
of criminal law and investigative and judicial practice
distinguishes quantitative and qualitative excessive act.

Quantitative excessive act means that an
perpetrator committed a crime similar to the agreed
by the accomplices but of minor or major gravity (for
example, a murder, instead of the agreed grave bodily
injuries).

Classification rules for accomplices actions in case
of the quantitative excessive act:

a) the perpetrator action is subject to classification
under the article (part of the article) of the Special Part
of the Criminal Code, providing for liability for the
actually committed crime;

b)otherparticipants’actionissubjecttoclassification
for a preliminary conspiracy as the agreed crime was
not completed due to reasons beyond their control,
namely under part 1, Art. 14 or part 2 or part 3, Art. 15
and the Article (part of the article) of the Special Part
of the Criminal Code, which provides for liability for
an agreed conspiracy.

Qualitative excessive act means that an perpetrator
committed another crime instead or in addition to the
agreed conspiracy (for example, a rape instead of or in
addition to the agreed robbery).
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Rules for classification of accomplices’ actions in
case of the qualitative excessive act: classification
of accomplices’ actions depends on the crime being
committed instead or in addition to the agreed one:

a) if the crime was committed in addition to the
one agreed with the accomplices, this act is subject
to classification for a set of crimes. This set is a
conspiracy of the accomplices, and the crime, resulting
from the excessive act. The classification is based on
the Article (part of the article) of the Special Part of
the Criminal Code, providing for a conspiracy, and
the Article (part of the article) of the Special Part of
the Criminal Code, providing for a crime committed
by one person. The actions of other accomplices are
subject to classification according to the article (part
of the article) of the Special Part of the Criminal Code,
providing for an agreed completed complicity;

b) if the crime was committed instead of the one
agreed with the accomplices and the perpetrator
voluntarily refused to commit the agreed crime, his
actions would be classified under the Article (part of
the article) of the Special Part of the Criminal Code,
providing for the actually committed crime (solely).
The actions of other participants would be classified
under the Article (part of the article) of the Criminal
Code, which provides for liability for preliminary
conspiracy, as the conspiracy was not completed due
to reasons beyond their control, namely under part 1
Art. 14 or part2 or part3 Art.15 and Article (part of
the article) of the Special Part of the Criminal Code,
which provides for liability for an agreed conspiracy.

9. An abortive conspiracy takes place where a
potential accomplice has rejected a chief conspirator,
anabettor, accessory efforts (proposal) fora conspiracy,
and the actions of the accomplices brought finally no
result (failed). In case of failed abetting, aiding, and
failure of a chief conspirator, of their actions will be
classified according to the following rules:

a) failure of a chief conspirator, an abettor, an
accessory is classified as preparation for a failed
conspiracy, namely, in part. 1 Art.14 and the
Article (part of the article) of the Special Part of the
Criminal Code, which provides for a crime, failed by
unsuccessful accomplices;

b) if participation is a mandatory or a classifying
feature of a component element of a crime, the need
for classification of failed actions of the accomplices
considering this circumstance is explained by the
agreed crime structure. For example, unsuccessful
abetting a theft should be classified under part 1 Art. 14
part 2 Art. 185 of the Criminal Code;

c) if the conspiracy is neither a mandatory nor a
qualified component element of a crime, the failed
accomplice action is subject to classification only for
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preparation of a crime as provided by the relevant
article (part of the article) of the Criminal Code. For
example, failed abetting to illegal abortion is classified
under part 1 Art. 14, Art.134 of the Criminal Code;

d) the role of the unsuccessful accomplice (part
3, part 4 or part 5 Art. 27 of the Criminal Code) is
not indicated in the classification, because the person
has failed to do so, and therefore the reference to the
classification formulaintherelevantpartof Art.27 ofthe
Criminal Code, providing for the types of accomplices
and describing their actions, is inappropriate.

10. Part 2 Art. 17 of the Criminal Code says that
a person who voluntarily refused to bring the crime
to the end is liable to criminal liability only for the
actually committed action containing another crime.
These provisions apply to the voluntary renunciation of
accomplices. This way an accomplice, who voluntarily
refused to bring the crime to the end, is not subject
to criminal liability under conditions stipulated in
Art. 17 of the Criminal Code (Art. 31 of the Criminal
Code). Thus, other accomplices will be liable for the
unfinished conspiracy (preparing for or attempting to
its committing), depending on the stage, the conspiracy
was terminated. The actions of such accomplices are
classified under part 1 Art. 14 or part 2 or 3 Art. 15 of
the Criminal Code and the corresponding article (part
of the article) of the Special Part of the Criminal Code,
providing for liability for the completed conspiracy.
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HPEUMYUECTBA BBIJAEJIEHUSA B CTPYKTYPE CYAEBHOI'O
PASBUPATEJIBCTBA 3TAIIOB YCTAHOBJIEHUA BUHbI ObBUHAEMOI'O
N HASHAYEHUSA HAKA3ZAHUA

Hrops INTUIEP,
acmpaHT Kadeapsl yroloBHOTO Tporecca HanpoHansHOTro I0pUINYecKoro yHUBEpcuTeTa MMeHH Spocnasa
Mynporo

PE3IOME

B crarbe aHanu3upyeTcs Npolecc BEBIHECEHHS BEPAUKTA U IIPUTOBOpa B YroJOBHOM IpoLeccyaabHOM npaBe M3paws.
Ha ocHOBe mpoBeIeHHOTO HCCIIEIOBAaHUS HA3BIBACTCS IIATH MPEHMYIIECTB BBIICICHHUS B CTPYKType cyaeOHOro pa3zdmpa-
TEJNBCTBA JBYX CAMOCTOSTEIBHBIX 3TAIlOB: YCTAHOBJICHUS BHHBI OOBHHIEMOTO (KaK CIICACTBHE — BEIHECEHUE BEPOUKTA) H
Ha3HAYCHMA HakKa3aHUs (BBIHECEHHUE MpHUroBopa). K HuM mpensaraeTcs OTHECTH CISAYIONIE: IPOIecCyalbHas S3KOHOMUS;
HEMOCPeICTBEHHAs] BO3MOKHOCTD JJIs OOBHHSIEMOTO UCTIOJIh30BaTh CBOE MPaBO Ha OTPUIIAHKE BUHBI; COXpaHEHHE HETIPe-
B3SITOCTH Cy/a; COXpaHCHHE d(PPCKTUBHOCTH MPCHUN CTOPOH O HaKa3aHWU; BEIHECCHUE NICPCOHUGUIIMPOBAHHOTO U WH -
BHIYAIA3HPOBAHHOTO HAaKa3aHUs.

KiiroueBbie ci10Ba: BEpAUKT, IPUTOBODP, BUHOBHOCTB JINI[A, HA3HAYCHHUE HAKA3aHUSA, CYIbsl, OOBUHICMEII.

ADVANTAGES OF DISTINGUISHING IN THE STRUCTURE OF THE TRIAL STAGES OF
THE ESTABLISHMENT OF THE GUILT OF THE ACCUSED AND THE IMPOSITION OF
PUNISHMENT

Igor GLIDER,
postgraduate student of the Department of Criminal Procedure of the Yaroslav Mudryi National Law
University

SUMMARY

The article analyzes the process of passing a verdict and a judgment in the criminal procedural law of Israel. On the basis
of the study, five advantages of separating two separate stages in the structure of the trial are called: establishing the guilt of
the accused (as a consequence - issuing a verdict) and imposing punishment (judgment). They are proposed to include the
following: procedural economy; an immediate opportunity for the accused to exercise his right to deny guilt; preserving the
impartiality of the court; preserving the effectiveness of the parties’ debate on punishment; the imposition of personalized
and individualized punishment.

Keywords: verdict, judgment, guilt of a person, assignment of punishment, judge, accused.

REZUMAT

Articolul analizeaza procesul de pronuntare a unui verdict si a unei hotérari in legea penala procedurald a Israelului.
Pe baza studiului, cinci avantaje ale separdrii a doud etape separate in structura procesului sunt numite: stabilirea
vinovitiei acuzatului (ca o consecinta - emiterea unui verdict) si impunerea de pedeapsa (judecata). Se propune includerea
urmatoarelor: economia procedurald; o oportunitate imediatd pentru acuzat sa-si exercite dreptul de a nega vinovatia;
pastrand impartialitatea instantei; conservarea eficacitatii dezbaterilor partilor privind pedeapsa; impunerea unei pedepse
personalizate si individualizate.

Cuvinte cheie: verdict, judecata, vinovatie a unei persoane, incredintarea pedepsei, judecétor, acuzat.

BBezleHne. VYronosHsli npouecc M3paunns BbI-
JIEJISIeT, Cpelar TPOYMX ITAroB CyaeOHOTO
paz0OuparensCcTBa B Cyle MEPBOM WHCTAHIIAW, JTall
YCTAHOBJICHH BUHBI U OTall HA3HAUYCHWA HaKa3aHUA.
Takast cuctema pa3feIbHOTO PACCMOTPEHUS BOTIPO-
coB 00 YCTaHOBJICHMM BUHBI U Ha3HAUCHHA HaKa3a-
HUS NIPAKTUKYETCA B CTPaHaX aHITIO-aMEPUKAHCKOTO
«obmrero mpasay, Takux kak Wspawmns, CILIA, Benu-
koOpuTanus, Kanamga, ABcTpanus u ap.
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B crpaHax «KOHTMHEHTAIBHOIO IPaBa» HCIIONb-
3yeTCsl NPOTHUBOIIOJIOKHBIN IIOAXOA: BOIPOC BUHBI
U OIPEIEICHNS HaKa3aHMs PELIAeTCsl BO BPEMS BbI-
HECEHMsI IIPUrOBOpPa OJHOBpPEMEHHO. Takoi mopxon
IIPUCYIL CTPaHaM IIOCTCOBETCKOTO IPOCTPAHCTBA, B
YaCTHOCTH YKpPaHHE, & TAK)KE CTpaHaM LIEHTPAJIbHON
u 3anagHoi EBpomnsl, TakuM Kak I'epmannu, ®pan-
WU U Ap.

Henpro cTaTbu SBISETCA HCCIENOBAaHUE IIpe-
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MMYIIEeCTBa BBIJICJIEHUS B CTPYKType CyaeOHOro
pa30upaTensCTBa ABYX CaMOCTOATEIBHBIX JTalloB:
YCTaHOBJICHUS BUHBI OOBUHIEMOTO M Ha3zHAYCHHUS
HaKa3aHus.

HopmaTtuBHOii 0cHOBO¥ cTan YronoBHbIH Komexce
Wzpauna (1977 1) [1] u YronoBHbI mporeccyaib-
Hblii konexc Wzpawmns (1982 1) [2]. OtnensHoe Me-
CTO B PETYIIMPOBAHUHU BOIPOCOB OIPENEICHUS BUHBI
Y Ha3HAuUEHUS HaKa3aHUS OTBOJIUTCS MpELEeAeHTHOU
MIpaKTHKE.

H30:xeHNe 0CHOBHOTO MaTepHuaJa. Beinenenue
B CTPYKTYpE CyAeOHOTO pa30HparesibCcTBa IBYX CaMo-
CTOSITENIBHBIX 3TAIOB - YCTAHOBJICHUS BUHBI M Ha3Ha-
YeHMsI HaKa3aHMA SBJISETCS, Ha HAIl B3I, YHUBEP-
CaJIbHBIM MEXaHM3MOM, OCHOBAaHHOM Ha MPUHIUIIAX
ryMaHU3Ma U DKOHOMHHU MEp YTOJIOBHO-IIPaBOBOTO
BO3JeiCcTBUA. Takoe pa3ierneHue NOPOKIAET BEIHECE-
HUE JIByX aKTOB — BEPUKT, ONIPENEISIOMNNA BUHOBEH
T OOBHMHSIEMBIH, W MIPUTOBOP, KOTOPBI BBIHOCHUTCS
WCKJTIOUYMTEIBHO OTHOCUTENIBHO MPHU3HAHHBIX BHUHO-
BHBIMH.

Jia oObsicHEHUS 3TOW TPOIeyphl CUUTAEM He-
00XOIUMBIM OOpaTUTHCS K WCTOPUM CTAHOBIICHHS
paBoBOM cuctems! M3pawid. B nenom, Bes npaso-
Bas CHCTEMa MpPENCTaBIsIeT COOON CMEIIaHHYIO CH-
CTeMy, B KOTOPOH HaxoAAT CBOE OTpa)X€HHWE MpHU-
3HaKH pPOMAHO-TEPMAHCKOTO (KOHTHHEHTAJIBHOTO)
¥ aHIIIOCaKCOHCKoro mpasa [3, c. 2]. Kak ormeuaer
B. I1. BopobbeB: «B HEil HAXOAAT CBOE BOIUIOMICHUE
3JIEMEHTHI PA3JINYHBIX IOPUANYECKUX MPABOBBIX BO3-
JIEHCTBUM, TIOCKOJIBKY Ha CErOIHAIIHENH TEPPUTOPUHU
W3pawnnsg Ha IpOTSHKEHUH MHOTHUX BEKOB HaXOJIMIINCh
pa3IHYHBIE TPABOBbIE CHCTEMBI, OCTaBUBIITNE 3HAYH-
TEJBHBII OTNEYaTOK Ha Pa3BUTHUN U3PAUIIBCKOTO Ipa-
Ba» [4, c. 35].

Uto kacaercs cymneOHOTO pa3OMpareiahCcTBa, YTo-
JIOBHBIE J1€a, KOTOPBIE pPAacCMAaTpUBAINCH CYIOM
MIPUCSDKHBIX, W3HAYaJbHO BKIIOYAIM B ceba 3Tam
YCTAHOBJIECHHUS TMPHUCSKHBIMUA BHHBI, 1 UMEHHO CYJI
MIPUCSKHBIX BRIHOCHIJI BEPAUKT O BUHOBHOCTH JINOO
HEBMHOBHOCTH JIMla. Eciau numo npusHaBagoch BH-
HOBHBIM, TO HAa4YMHAJICS BTOPOH 3Tam, KOTOPBIA 3a-
KJTFO4aJicsi B 000CHOBAaHWH U OIIPEJIEIICHNH MEpPHI Ha-
KazaHUs yxe NMpoeCCHOHAIBHBIM Cynbeil, Ha Oase
BBIHECEHHOTO MPHUCSKHBIME Bepaukra. Cyn onpene-
JIST HakazaHue B mpurosope [13].

ITo muenuto moktopa A. I'OpoBHII, OTHETHHBIHA
JTan Ha3HAYECHUS HaKa3aHWs ObLI BBENIEH eIle B KOH-
e 18-ro Beka. B cBsi3u ¢ HEOOXOOMMOCTBIO oOecrie-
YUTH OECIPUCTPACTHYIO paboTy MPHUCHKHBIX HA ATa-
[le YCTAaHOBJICHHUS BUHBI 3aKOHONIATENh BBENI 3aIPeT
Ha MPEA0CTaBICHUE JINYHON HH(pOpMaIuu 00 00BH-
HSIEMOM: eT0 0J1aroCOCTOSHUH, YTOJIOBHOM ITPOIIIOM,
COCTOSTHHH 37I0pOBbsI U T.1L.- Ho 3Ta e nHpopmanms
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SIBJISIACH HEOOXOAMMOW TIPU OMpEEICHUN HakKasa-
HUA, U TIOTOMY TIPEIOCTaBIUIACH JUIIH MMOCTE TOTO,
KaK BEIHOCHWJICS BEPJIUKT O BUHOBHOCTH JIUIIA U JEJIO0
MEePEXOMWI0 K CyAbe NJIsl Ha3HAUCHUS HaKa3aHUS U
BBIHECEHHMSI IPUTOBOpA 5, ¢. 271].

OpHako CymecTBYET U IPYroe MHCHHE O IIPOUCXO-
KICHUH «JIBYyX dTamHoroy mporuecca. [lo maenuro C.
XepmaHa, OSIBIICHUE OTJEIHHOTO dTara Ha3HAYCHUS
HaKa3aHWs ObLJIO CBA3aHO C JKEIAHUEM JaTh CYIbSIM
«MECTO JI1 MaHEBpay, B IIEPHOI, KOTa CyJcOHas Ch-
CTEMa CTajia OTKa3hIBaThCS OT 3apaHee yCTAHOBJICH-
HbIX (DUKCHPOBaHHBIX HaKa3aHWi, rMepenaBas MpPaBo
Ha3HA4YCHUS HaKazaHus cyabsMm [6, c. 302-303]. Jdus
3TOTO UM IPEIOCTABIISAIACH IOTIOHUTEIbHAS HH(OP-
Malsi, KoTopasi He ObLjla MCIIOJb30BaHa IPH ycCTa-
HOBJICHUH BOTPOCa BUHBL. A UMEHHO: COITMAIBHO-
SKOHOMHUYECKHE TAaHHBIC, METUITMHCKOE COCTOSTHUE U
1.71. C y4eTOM 3THUX NaHHBIX Mepa HaKa3aHUs OINpejie-
JIAach C KCIIOJIb30BAaHUEM CYICHCKOTO YOEKIACHUS
[7, c. 821-822].

B coBpeMeHHOM YTOJIOBHOM MpPOIECCYaThLHOM
npaBe M3pamis He CyIIeCTBYET HHCTUTYTa HPUCTK-
HBIX, HO B CTPYKTYpe CyaeOHOro pa3OmparenbcTBa
BCET/a BBIJCIISICTCS JIBa dTala: yCTAHOBJICHUS BUHEI
Y Ha3Ha4YCHUS HakazaHWs. Takoe pasziencHue UMeeT
PSAI IPEUMYIIIECTB 10 CPABHEHUIO C MOJEIBIO OJTHO-
BPEMEHHOTO PEIICHUSI BOTPOCa O BUHOBHOCTH JIUIIA
U OTIPEJICIICHUS HaKa3aHUSI.

Bo-nepBbiX, mpolneccyanbHas SKoHOMHS. Tak,
€CIU CyJ] IPU3HAET OOBUHIEMOTO HEBUHOBHBIM, HET
HEOOXOMMOCTH HCIOJIB30BaTh PECYPCHI CTOPOH U
CyJa Ha TIOUCK U 3aCITyIIMBaHUE TOBOJOB O Ha3HaJe-
HUM Haka3aHUsA. B cucrteme yroioBHOro mporecca,
IJIe BOTPOC O MPH3HAHWHM BUHBI M HA3HAUYCHUM Ha-
Ka3aHWs HE BBIACISICTCS B OTACIBHBIC ATAIbI, TaKas
«IKOHOMUS» MOMPOCTY HEBO3MOXKHA. Tak, k mpume-
Py, IpX BBIHECEHUH TIPUTOBOPA B YKpauHe Cya, cpe-
I TIPOYETO, 00SI3aH PEIIUTh CICAYIOIINE BOMPOCH:
MMEJIO JTU MECTO JICSTHHE, B COBEPIICHUU KOTOPOTO
O0OBUHSETCS JTUI0; COMCPKUT JIH ITO JISSTHIE COCTAB
YTOJIOBHOTO TMPECTYIICHUS M KaKOW CTaThe 3aKOHa
YKpanHbI 00 YTOIOBHOH OTBETCTBEHHOCTH OH IMPEJ-
YCMOTpPEH; BHHOBEH JI 0OBUHSEMBIA B COBEPIIICHNUN
ATOTO YTOJIOBHOTO MIPECTYIUICHUS; ITOIICIKUT JIU 00-
BUHSEMBIN HaKa3aHHIO 32 COBEPIICHHOE UM YTOJIOB-
HOE TPECTYIUICHHUE, UMEIOTCSI JTU OOCTOSATENbCTRA,
OTSTUYANONINE FUIM CMSTYAIONINE Haka3zaHwe OOBH-
HSIEMOTO, ¥ KaKhe MMEHHO; Kakas Mepa HaKa3aHWs
JOJDKHA OBITh Ha3HAYeHa OOBHHIECMOMY U JOJIKEH
1 OH €€ OTOBIBaTh, Kakue OOS3aHHOCTH CIICHYET
TIOJIOXKUTH Ha JIUIIO B CIydae €ro 0CBOOOKICHUS OT
oTOBIBaHMS HaKa3aHUsA ¢ UchbITanueM (ctT. 368 YIIK
Ykpaunsi) [14]. [IpuBencHHBIC BBIMIE TOJOKCHUS
CBHJICTEIIBCTBYIOT O TOM, YTO BO BPEMsI BBIHECEHUS
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MpUTOBOpa CyA JOJKEH JaTh OTBETHl Ha MHOXeE-
CTBO BOIIPOCOB IMMOMHUMO OCHOBHOI'O — BUHOBHOCTHU
WM HEBUHOBHOCTHU JHIla. B cBsA3u ¢ 3TUM, Ha Hall
B3IIIs], TPOIECCYAIbHYIO SKOHOMHUIO MOXKHO 00e-
CIIEYUTh UMEHHO MyTEeM pa3JelieHHs Ha J[Ba JTama:
YCTAHOBJICHHS BUHBI U Ha3HAYECHUS HaKa3aHUS.

Bo-BTOphIX, HEMOCPEJACTBEHHAs BO3MOXHOCTh
JUIsT OOBHHSIEMOT'0 HCIIOJIb30BaTh CBOE IPaBO Ha OT-
punanue BuHbl. OOBHHICMBIH HMEET PaBo Ha abco-
JoTHOE oTpuiianue BuHbI (cT. 152 (a) YIIK M3panss)
[2], koTOpoe He OyaeT OrpaHuIeHO HeOOXOAMMOCTHIO
NPUOOIICHHS] CMATYAIOIIUX OOCTOSITENBCTB, HAIPH-
Mep, packasHue oOBHHsieMoro. Benmp BmomHe oue-
BHUJHO, YTO 3asABJICHHE 3aIIUTHHUKA - «OOBUHAEMBIN
HE BHHOBEH», 3By4UT OoJiee yOequTeNIbHO, HEXKENH
¢paza: «oOBUHsIEMBIII HE BUHOBEH, HO €CJIH CY[ I10-
CTAaHOBMT MHAue, TO OOBUHSIEMBIi BEIPAXKAET CBOE HC-
KpEHHEe pacKassHue» .

B-TpeTthux, obecniedyeHne HEMPEAB3SATOCTH Cyna.
Crarbsa 187 YIIK W3pawnns macut, 94To TOJBKO KOTJa
Cy/l pU3HAI OOBUHSEMOTO BUHOBHBIM, TOT/Ia OOBU-
HUTENb, B Ka4eCTBE JI0Ka3aTeJIbCTB OTHOCHUTEIHHO
Ha3HaueHUs HaKa3zaHUs, MOXET IMOoJaTh Cydy JOKa-
3aTeNIbCTBA, MMOATBEPKAAIONINE YTOIOBHOE MPOILIOE
obOBuusiemoro. Ilogaua Takoli BBIIHUCKU 10 BBIHECE-
HUS BepAHKTa He JomycKaercs [2].

B-ueTBepThIX, coxpaHeHHe dPPEKTUBHOCTH TIpe-
HUH CTOPOH O Haka3aHuu. Takas d3PPEKTUBHOCTD 3a-
KJIFOYaeTCsl B TOM, YTOOBI HaKa3aHUE COOTBETCTBOBA-
70 (aKTaM, KOTOpBIE YCTAHOBJICHBI CYAOM, a TaK JKe
TE€M IyHKTaM OOBHHEHHSA, B KOTOPHIX OOBHHSEMBIN
MpU3HaH BUHOBHBIM, a HE TEM, KOTOPHIE YKa3aHbI B
HW3HAYaJIbHOM OOBHHHTENIBHOM akTe [8, c. 142]. B ka-
YecTBe MpuMepa MoXHO mpusectu aenno Ne 8627-11-
15 «locymapctBo M3panis mpotuB bponmteitnay,
B KOTOPOM H3HAuaJbHO OOBHHEHHE WHKPUMHHHUPO-
BaJO OOBHHIEMOMY COBEpIIECHHE MPECTYIICHHH 1O
4 cTarhsM: CONPOTUBIIEHHE apecTy C MPUMEHEHHEM
HAaCWJIMS WM YIrpo3, HE3aKOHHOE HOIIEHHE HOXKa
WM KacTeTa; XpaHeHHe HapKOTUYECKUX CPENCTB IS
JIUYHOTO YNOTpeOJIeHUs M BOXKICHHE B HETPE3BOM
Buze. B utore cyn npusHana 0OBHHSIEMOTO BHHOBHBIM
JIUIIb B BYX MOCIEAHUX MPaBOHAPYIIEHUIX, a OIH-
caTesbHas YacTh OOBMHHUTEIHHOTO aKTa COKPAaTHUIIach
Ha 80% [9]. Kak MOXXHO yBUIETH, IPEHUS TIO Ha3HA-
YeHMIO HaKa3aHWs B Cllydae NMPU3HAHUS JIMIA BUHO-
BHBIM B COBEpIIEHUH 4 TIpecTymIeHHH TpeGoBau 06
MPUHLIMITHANBHO OOJIBIIET0 KOJIWYECTBA CPEACTB U
pecypcos. Ilo cytu, pecypchl ObUTH OBI MOTPAYCHBI
BITYCTYI0, €CIM OBl TIPOIIECC HE BBIJIENSIT OTACIBHO
3Tarbl ONpeieTieHNss BHHOBHOCTH JIMIA ¥ HA3HAYEHUS
HaKazaHusl.

ITo cyTtn, ¢ nomompo 3h(PEeKTUBHOCTH MPEHUI
CTOPOH O HaKa3aHWHU TaK k& 00eCIeYynBaeTCs IMpo-
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neccyaibHas dkoHomHs. [IpoBons CpaBHUTENBHO-
MIPaBOBOW aHAN3, CIEJyeT yKa3arh, YTO B YKpauHe
cyneOHOe pa30oupaTenbCTBO MPOBOIUTCS TOJIBKO B
OTHOIICHUH JIMIla, KOTOPOMY NPEAbABICHO oOBuHE-
HHUC, U TOJILKO B IpEaciiax NpeaAbABICHHOIO 00BH-
HEHUsI COTIACHO OOBUHUTENBLHOTO aKTa, KPOME CIIy-
gaeB, mpeaycMmorpeHnabix cr. 337 YIIK VYkpauHsl.
Bo Bpemsi cymebHOrO pazbmparenncTBa MPOKYPOp
MOXKET HU3MCHHTH O6BI/IHeHI/Ie, BBIJIBUHYTH IOIIOJI-
HUTENbHOC OOBUHEHHE, OTKA3aThCs OT IOAJEepIKa-
HUSA TOCYIAapCTBEHHOI'O O6BI/IHCHI/IH, Ha4YaTb IIpPoO-
M3BOJICTBO B OTHOIICHHUU HOPUIUYECCKOrO Juia (4.
1, 2 ct. 337 YIIK Ykpawunsl). C 1enp0 n3MEeHEHUS
MPaBoOBOW KBaMM(UKAUK U / WK 0o0beMa 0OBUHE-
HUS MPOKYPOP BIpPaBe M3MEHUTH OOBHHEHHE, €CIIH
B XOJle CyneOHOro pa3duparenbcTBa yCTAHOBJICHBI
HOBBIE (PaKTHUECKHE OOCTOSITENHCTBA YTOJIOBHOTO
MPECTYIICHUS, B COBEPIICHUU KOTOPOTO OOBHHS-
ercs nuno. lpuitas x yoexaeHnto, 9To 0OBUHEHIE
HY)KHO H3MEHHTH, IIPOKYPOp IOCIJE BBIIOJIHEHUS
TpeboBanmii crarbu 341 YIIK Ykpaunsl cocTaBmis-
eT OOBHHHTENBHBIN aKT, B KOTOPOM (hOpMyIupyeT
M3MEHEHHOE OOBHMHCHHE W M3JaractT o00CHOBaHHE
npunsaToro pemenns (4. 1, 2 ct. 338 VIIK Ykpan-
Hel) [14]. Takas mpouenypa WIITIOCTPUPYET, YTO
CyZl BCerJa paccMaTpHBaeT BOTPOC BUHBI JIMIA He-
paspbIBHO OT BONPOCA O HA3HAUYCHUM HAKa3aHUs B
pamMKax TpPeIbsIBICHHOTO OOBHHEHHS, KOTOPOE W3-
jjaraeTcs B OOBHUHUTEIBHOM akTe. JlaHHOe OOBHHE-
HUE MOXXET M3MEHHUTHCS B Cy/e M TOrna cyn Oymer
paccMarpuBaTh BOIIPOC BHHBI JIMIA M HAa3HAYEHUS
HaKa3aHUS B paMKax H3MEHEHHOTO OOBHHEHHUSI.
B-niAThIX, Ha3HaueHWE MEPCOHU(PUITUPOBAHHOTO
¥ WHIUBUAYyaIN3UPOBAHHOTO HakazaHws. llpexnme
YeM MPUCTYNHTh K Ha3HAYCHHUIO HaKa3aHUs, Cy/I UMe-
€T TpaBO 3aKa3aTh PEKOMEHAAIMH OT HHCIEKTOpa
CIyXObI mpobanuu (0 JIMYHOCTHOM CTaryce OOBH-
HSEMOT0), B KOTOPOM TPEJICTABUTEIh CITY>KOBI TIPO-
Oammu TPEIOCTaBIsET CyAy PEKOMEHIAIMH O BHE
HakazaHUs, KOTOpOe, 10 er0 MHEHUIO, HAHOOJBIINM
00pa3oM IMOAXOANT IS NCTIPABIICHUS OOBUHIEMOTO B
oymymem [ 10, c. 20]. Cyx0a mpoOaItuy BcTpedacTcs
¢ OOBUHSEMBIM, TPOBOIUT TECTHI, B TOM YHCIIE aHa-
TU3bl Ha HAJWYHE CIIEIOB HAPKOTHYECKHUX CPEICTB
B OpraHusMe OOBHHSEMOTO, WMEET BO3MOXHOCTH
00IIeHns ¢ ceMbell 0OBUHSEMOTO U ero paboTomare-
JIeM, C >KepTBOM mpecTyruieHus u T.1. Hepenko npo-
1ecc nMpodanuu U coCTaBIeHUS MPO(eCCHOHATEHOTO
3aKITFOYEHHS O IIaHCaX OOBUHIEMOTO Ha PECOIHai-
3aIHI0 3aHUMAIOT JIOJTHE MECSIIBI, B OTIEIBHBIX CITy-
yasx — rogsl. [logpobHoe n3yueHne Bcex BO3MOKHBIX
BapHaHTOB Haka3aHU, IS BEIOOpa HanboIIee moIxo-
JIAIIETO, JeJlaeT Haka3aHue Ooyee mepCOHUBHUITAPO-
BaHHBIM U TIO3BOJIAECT H30paTh TO, KOTOpOE Hanbojee
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TOYHO OTBEYaeT JINYHOCTH OOBHHAEMOTO M KOHKPET-
HBIM OOCTOSITENILCTBAM PACCMaTpHUBAEMOI0 YTOJIOB-
HOTO fiena.

II. Ioxam B cBoel crarbe «llonuTHka mocra-
HOBJIGHMSI TpUroBopa B M3pauibckux cygax Io
YTOJIOBHBIM JI€JamM» BBLAENNI IIeCTh OCHOBOIOJA-
raromux (QpyHKIUE NpuroBopa: KapareiabHas, Mpe-
yIpeauTenbHasi, UCIIpaBUTENbHAs, CAePKUBAOIIas,
WCIIPaBUTEIBHO — KapaTellbHas, HCIPaBUTEIHHO
— mpenynpenurensHas [11]. ABTop Ha3bIBaeT HX
MepUAHaHaMH IIPUTOBOPA, 1 UMEHHO MX o0ecreyde-
HUE BBICTyNaeT OAHUM M3 (PakTOpoB HEOOXOAMMO-
CTH pas3JIeIeHUs] OKOHYATEeIbHOTO peIleHHs Ha JBa
aKTa — BEpAMKTA U MPUTOBOpPa. JTO MO3BOJIUT CYAY
MOJOUTH K BOIPOCY HAa3HAUEHUS HaKa3zaHUs ¢ 0OJb-
LIMM BHUMaHUEM. B cTarbe Tak ke oTMedaercs, 4To
MpUMEHEHUe NpoOaluu MpH OnpesesieHuN Haka3a-
HUA YBEJIMYUBAETCS C KaXKIBIM TOJIOM, BBICTYIIas O1-
HUM W3 MEpPUJI ONPEeNIeHNs CIPaBeJIMBOTO HaKa-
3aHus. TeM caMbIM, BEIHECEHHE OT/IEIBHO BEpANKTA
U TIPUTOBOpA CIOCOOCTBYET MHIUBUAYAIN3ALNUN H
MepCOHANN3AINY HaKa3aHud, a MpUMeHeHne npobda-
LMY TIO3BOJISIET PACCMOTPETH BCE BO3MOXKHBIE allb-
TEepHATUBHI HaKa3aHUs, IPUMEHUMOTO B KOHKPETHOU
CUTYalllu U BbIOpaTh Hanbosee npasuibHOe [12].

IIponomxkast npOBOAUTE CPAaBHUTEIBHO-IIPABOBOM
aHaJM3, CeNyeT yKa3aTh, 4TO B YKpanHe, COTIIaCHO
mmeHeHnsiM K YIIK ot 07.09.2016 r. Tak xe mpu-
MEHSAETCSI MHCTHTYT NpoOaluud U B cyle INepBOU
WHCTAHLIUU TIPEACTABUTENAMH YIIOJIHOMOYEHHOTO
oprasa o Bompocam Mpoodaryy COCTaBIsIeTCs JOCY-
nebubIil nokman. Ho, kak y»ke mpUBOIUIIOCH paHEe,
Ha3HaYeHUE HAaKa3aHUA U COCTaBJICHHE JOCYIEeOHO-
ro JIOKJaJa Hepa3phIBHO CBS3aHO C PEIIeHHEM BO-
npoca o BUHOBHOCTH Jmma. Tak, B cT. 314-1 YIIK
YKpauHbI yKa3aHo, 4TO B IIeJIsIX oOecredeHus cyaa
nH(popmanmen, xapakTepu3yomie 06BHHIEMOT0, a
TaKKe MPUHATHUSA CyJeOHOr0 PEIIeHHs O MEepe HaKa-
3aHMS PEACTABUTEND YIIOTHOMOUYEHHOTO OpraHa 1o
BOIIpOCaM MpOOaIMK COCTABISET JAOCYAeOHBINH 10~
KJIaa 10 ompeneneHuio cyna. JlocymeOHbIi mokian
COCTAaBIISIETCSl B OTHOILICHUM JINIA, OOBUHSEMOTO B
COBEPIIEHUH MPECTYIUICHUS HEOOIBIION M Cpell-
HEeW TSKECTH, MM TSKKOTO MPECTYTUICHUS, HUKHSISA
TPaHMIIA CAHKIIUK KOTOPOTO HE MPEBBIIIAET IIATH JIET
JAIIEHUS CBOOONEI. J{ocyneOHbIN qOKIa ] B OTHOIIIE-
HUY HECOBEPIICHHOJETHETO 0OBHHAEMOTO B BO3pac-
Te oT 14 mo 18 mer cocraBisieTcs HE3aBHCHMO OT
TSKECTH COBEPIICHHOTO MPECTYIUICHHS, KPOME CITy-
yaeB, npexycmorpeHHbx YIIK Ykpaunsr [14].

Jns moAroTOBKM JOCYAEOHOTO JOKiIana Iep-
COHaJ opraHa NHpoOalmuu MMeeT MpaBO MOJy4yarb
nHpopmanuio 00 OOBHMHAEMOM OT NPEANPUATHHA,
YUPEKICHHUM, OpraHU3alui UM YIOJIHOMOYEHHBIX
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MMH OPTaHoOB W OT TrpaxkaaH. JlocymeOHbIil mokia
00 O0OBHHIEMOM JODKCH COIEPXKaTh: COIHAILHO-
MICUXOJIOTHYECKYI0 XapaKTEPHUCTUKY; OILICHKY pH-
CKOB COBEPIICHHUS MMOBTOPHOTO YTOJOBHOTO IPaBO-
HapyUuI€HUA; BBIBOA O BO3MOXXHOCTU HUCIPABICHUA
0e3 OTpaHrYCHUS CBOOOIBI WITH JIMIICHUS CBOOOIBI
Ha oTIpefieNIeHHbIN cpok. OOBHHAEMOMY MPEIOCTaB-
JIA€TCAd BO3MOXHOCTH Y4YaCTBOBAaTHb B IIOATOTOBKE
I0CyneOHOro oKIaaa. Y4yacTue Juila B MOATOTOBKE
I0CYyneOHOro J0KJIaga COCTOMT B MPEAOCTABICHUN
TepcoHay oprana mpobarnuu wHbOpPMAaINu, HE00-
XOAUMOM JJIs TOATOTOBKH TaKoTo Jokiana (ct. 9 3a-
koHa YkpawHsl «O mpobarum») [15].

BoiBoabl. [IpoaHann3upoBaHHbIE BbIIIE IPEUMY-
MIECTBA BBIICICHUS B CTPYKTYpE CymeOHOTO pa3ou-
paTenbCTBa ABYX OTAENBHBIX 3TAIOB: yCTAHOBICHUS
BHHBI U Ha3HAYCHUS HaKa3aHUS JalOT BOZMOXKHOCTh
roBOpUTh 00 3(P(HEKTUBHOCTH TaKOW TIPOICTYPHI.
[TockonmbKy aHTIIO-CaKCOHCKAas W KOHTWHEHTAJbHAs
MOJIETH ITPABOBBIX CHCTEM HE SBIIAIOTCS KapAMHAIb-
HO TPOTHUBOMOJOXKHBIMH WJIH TPOTHBOPEUAIINMHU
IpYyT APYTYy, OHHU CIIOCOOHBI 00Janarh B3aUMHBIM
BIUSHUEM. DTO MOJKHO TIOCITYKHTH JTOMOIHEHHIO,
Pa3BUTHIO W COBEPIICHCTBOBAHWIO IPABOBBIX CH-
creM. Tem camMbIM, cdUTaeM BO3MOXKHBIM TIPH TalTb-
HelmeM peOopMHpPOBAHUU YTOJOBHOTO IPOIIECCY-
aJTHHOTO 3aKOHOAATEIhCTBA CTPAH «KOHTHHEHTAIb-
HOTO TIPaBa» HMCIOJIb30BaTh MOJIOKHUTEIBHYIO TIPaK-
TuKy W3paunns.
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O EXPLICATIE ANALITICA PRIN PRISMA CAUZEI SI EFECTULUI A
PROCURARILOR CU PROBLEME JURIDICE DIN BANII PUBLICI

Uliana SIRBU,
lector universitar, Institutul de Stiinte Penale si Criminologie Aplicata

REZUMAT
in urma analizei efectuate despre starea lucrurilor in domeniul achizitiilor publice, precum si nivelul criminalitatii eco-
nomice pe acest segment s-au constatat multiple abateri si evident incélcari de lege.
Si datorita acestui fapt ne-am propus drept scop 1n cadrul acestei cercetari sa identificam factorii declansatori ai sistemu-
lui de achizitii publice, dezvaluind eficienta acestora pentru imbunatatire si perfectionare continua.
Cuvinte-cheie: cauza, efect, achizitii publice, probleme juridice, eficienta, perfectionare.

AN ANALYTICAL EXPLANATION IN TERMS OF CAUSEAND EFFECT OF PURCHASE WITH
LEGAL PROBLEMS BY PUBLIC MONEY

Uliana SIRBU,
university lecturer, Institute of Criminal Sciences and Applied Criminology

SUMMARY
Following the analysis of the state of things in the field of public procurement, as well as the level of economic crime
on this segment, there have been ascertainedmultiple abnormalities and obvious violations of the law. And because of this
we set ourselves as a goal in this research to identify the triggering factors of the system of public procurement, revealing

its effectiveness for continuous improvement and development.

Keywords: cause, effect, public procurement, legal problems, effectiveness, development.

in urma analizei efectuate despre starea lucru-
rilor in domeniul achizitiilor publice, precum
si nivelul criminalitétii economice pe acest segment
s-au constatat multiple abateri si evident incalcari de
lege.

Si datoritd acestui fapt ne-am propus drept scop
in cadrul acestei cercetari sd identificam factorii
declansatori ai sistemului de achizitii publice, dez-
valuind eficienta acestora pentru imbunatatire si
perfectionare continua.

Metode aplicate si materiale utilizate. In realiza-
rea acestui deziderat stiintific au fost utilizate urma-
toarele metode: sinteza, analiza, metoda observatiei,
dar si s-a inclus pentru prezentare si analize normele
actuale care rezida din dreptul financiar asupra achi-
zitiilor publice, cazuistica procedurald care regle-
menteaza domeniul cu comentariile de rigoare asupra
formelor de executare a auditului financiar. Totodata
s-au scos 1n evidentd acele cateva principii de aplicare
a procedurilor de atribuire si estimare aproximativa a
gradului de protejare a acestor norme juridice pentru
eventualele incercdri de fraudare a lor.
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Rezultatele obtinute si discutii. Adoptarea de ca-
tre Parlamentul Republicii Moldova a Legii nr. 131
din 3 iulie 2015 si intrarea ei in vigoare la 1mai 2016,
privind achizitiile publice a insemnat incheierea unei
perioade de circa 25 de ani de cand s-a efectuat tran-
sferul legislatiei de model sovietic la cel national
si european al domeniului vizat. Reglementarea de
stat a achizitiilor publice prin Agentia Achizitii Pu-
blice ce reprezinta o autoritate administrativa aflata
in subordinea Ministerului Finantelor, constituita in
scopul efectudrii supravegherii, controlului ex-post si
coordonarii interramurale in domeniul achizitiilor pu-
blice, imputernicita cu autonomie functionala. Agen-
tia a fost creata la data de 31 decembrie 1997, in con-
formitate cu Hotardrea Guvernului nr. 1217 din 31
decembrie 1997 cu privire la Agentia Nationald pen-
tru Achizitii Publice. Printre functiile de baza eviden-
tiem implementarea actelor normative din domeniul
achizitiilor publice si elaborarea propunerilor de mo-
dificare si completare a legislatiei privind achizitiile
publice, dar si coordonarea, monitorizarea,si evalua-
rea modului in care autoritdfile contractante respecta
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procedurile de achizitie publica si de atribuire a con-
tractelor de achizitii publice. Un rol aparte i se acorda
Buletinului achizitiilor publice i paginii web ,,Achi-
zitiile publice ale Republicii Moldova”, in care sunt
publicate anunturile si informatiile privind achizitiile
publice si atribuirea contractelor de achizitii publice.

Achizitiile publice sunt reglementate de Constitu-
tia Republicii Moldova, Legea privind achizitiile pu-
blice, precum si numeroase ordonante, hotarari, dis-
pozitii ale Guvernului Republicii Moldova, adoptate
in conformitate cu aceasta lege, acorduri internatio-
nale la care Republica Moldova este parte, aderarea
Republicii Moldova la Acordul Achizitiilor Guverna-
mentale al Organizatiei Mondiale a Comertului, alte
acte normative din acest domeniu. Consiliul Euro-
pean, Parlamentul European si Comisia Europeana au
elaborat cadrul legislativ comunitar, cu evidentierea
contractelor de investitii, bunuri si servicii, Acordul
de Asociere a Republicii Moldova cu Uniunea Euro-
peana .

Prin Tratatul de constituire a Comunitatii Eco-
nomice Europene, s-au aprobat Directive importan-
te in domeniul achizitiilor publice. Acestea stabi-
lesc regulile si ordinea 1n procedura de adjudecarea
contractelor, prevazand reguli comune. Impunand o
publicitate si transparenta eficientd, nostima. Deci-
zia 94/800/CE a Consiliului din 22 decembrie 1994
privind incheierea, in numele Comunitatii Europene,
cu privire la probleme de competenta sa, a acorduri-
lor de negocieri comerciale multilaterale din cadrul
Rundei Uruguay (1986—1994), a aprobat, in special,
acordul OMC privind achizitiile publice, denumit in
continuare ,,acord®, al carui scop este stabilirea unui
cadru multilateral de drepturi si obligatii echilibrate
in domeniul contractelor de achizitii publice, in vede-
rea liberalizarii si extinderii comertului mondial. Sta-
tele membre trebuie sa se asigure ca participarea unui
organism de drept public in calitate de ofertant la o
procedura de atribuire a unui contract de achizitii pu-
blice nu duce la o denaturare a concurentei in ceea ce
priveste ofertantii privati.Tindnd seama de drepturile
si angajamentele internationale ale Comunitatii ce de-
curg din acceptarea acordului, regimul aplicabil ofer-
tantilor si produselor din tarile terte semnatare este
cel definit de acord. Acordul in cauza nu are efect di-
rect. Prin urmare, autoritatile contractante prevazute
de acord, care respectd prezenta directiva si o aplica
operatorilor economici din tarile terte semnatare ale
acordului, trebuie s respecte, in egald masura, si re-
spectivul acord. De asemenea, aceste dispozitii de co-
ordonare trebuie sd garanteze operatorilor economici
din Comunitate conditii de participare la procedurile
de achizitii publice la fel de favorabile ca cele rezer-
vate operatorilor economici din tarile terte semnatare
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ale acordului (Directiva 2004/18 CE a Parlamentului
European si a Comitetului European din 31.03.2004
privind coordonarea procedurilor de atribuire a con-
tractelor de achizitii publice de lucrari, de bunuri §i
de servicii.). Autoritdtile administratiei publice cen-
trale si locale care achizitioneaza marfuri, lucrari si
servicii pentru necesitatile statului se stabilesc prin
legislatia in vigoare, de catre Guvern.

Printre primele directive importante observam in
1971 — Directiva Consiliului Comunitatii Europene
cu principiile:

- publicarea la scara extinsa a contractelor;

- interzicerea specificatiilor tehnice care sa duca la
discriminarea ofertantilor;

- aplicarea unor criterii obiective pentru atribuirea
contractelor de achizitii publice.

Scopul principal al acestor Directive este:

- asiguirarea transparentei;

- nu au introdus noi proceduri sau practice;

- nu au inlocuit legislatia nationala;

- respectau prevederile generale ale Tratatului.

Iar 1985 Comisia prezinta Consiliului UE un ra-
port privind aplicarea Directivelor.

In termeni economici, achizitiile publice reprezin-
ta o parte substantiala a PIB in toate tarile cu eco-
nomie de piatd. in cadrul Uniunii Europene, achiziti-
ile publice detin, in medie, peste 16% din PIB, iar
in Republica Moldova — circa 10% din PIB, ceea ce
este un motiv serios de abordare a achizitiilor publice
prin aspectul cost/eficientd. Programele reformelor
economice tin de optimizarea §i reducerea cheltuie-
lilor publice, prin utilizarea mai multor mecanisme,
0 componentd importantd a carora poate fi cresterea
eficientei si eficacitatii achizitiilor publice. Reduce-
rea costului cheltuielilor publice reprezinta un aspect-
cheie al achizitiilor publice. Este foarte important ca
responsabilii implicati in achizitiile publice sa actio-
neze intr-un mod ce formeaza si mentine increderea
in abilitatea si dorinta lor de a cheltui corect banii pu-
blici. Experienta pe scard mondiald arata ca, in con-
ditii de piata, combinatia dintre concurenta sporita,
profesionalism si procedurile de achizitii eficace poa-
te oferi preturi cu mult mai joase, o calitate mai Tnalta
si, prin urmare, o imbunatatire a eficientei costurilor
in sectorul public, prin prestarea la timp publicului
larg a unui numar sporit de servicii calitative. Desi,
incepand cu anul 1997, Republica Moldova a detinut
un cadru legal privind achizitiile de marfuri, lucrari
si servicii pentru necesitatile statului, acesta nu intru-
nea toate exigentele Acordului Organizatiei Mondiale
a Comertului privind achizitiile publice si ale direc-
tivelor Uniunii Europene in materia vizatd. Pe par-
cursul ultimilor 10 ani, institutiile publice si agentii
economici au abordat problema existentei unor lacu-
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ne in cadrul normativ respectiv. Curtea de Conturi,
in cadrul controalelor efectuate, a scos in evidenta
numeroase incélcari in domeniul achizitiilor publice,
precum si existenta unor prevederi ale legislatiei care
s-au dovedit a fi ineficiente la aplicarea lor in prac-
tica, tnaintand Guvernului propuneri de a revedea si
simplifica mecanismele achizitiilor publice, a delimi-
ta responsabilitatile partilor s.a. Luand ca baza aceste
consideratii, precum si urmarind scopul conformarii
la standardele internationale privind cele mai bune
practici 1n sistemele de management al cheltuielilor
publice si achizitiilor publice, Prevederile legii din
27.10.2007 precum si a ultimei legi din 03.07.2017
exclud diferentele substantiale fatd de legislatia co-
munitard in domeniu, bazate principii importante,
recunoscute pe plan international, ca lipsa discrimi-
ndrii si transparenta.

Potrivit bunelor practici, pentru implementarea cu
succes a Legii privind achizitiile publice este necesara
0 puternica sustinere instituionald, care se realizeaza
prin activitatea pe langa Guvern a unui organ unic, in-
dependent si calificat in domeniul achizitiilor, pentru
supravegherea, monitorizarea si dezvoltarea cadrului
normativ privind achizitiile. Sectorul public achizifi-
oneaza anual un volum mare de bunuri, servicii i lu-
crari. Prin proportiile si complexitatea lor, achizitiile
publice antreneaza considerabile resurse financiare,
umane si de timp. Experienta pe scard mondiala de-
notad cd anume in acest domeniu predomind cel mai
mare risc de abuz, frauda si risipa.

Datorita acestor considerente si a caracterului nou
care trebuia implementat in activitatea de achizitii in
conditiile noii Legi privind achizitiile publice, Curtea
de Conturi a decis sa includa domeniul achizitiilor pu-
blice in unul din auditele-pilot ale performantei. Faza
initiala de implementare a legii a denotat faptul ca
unele dintre beneficiile propuse au fost obtinute. Ast-
fel, s-au instituit noi grupuri de lucru si s-au elaborat
noi regulamente de functionare a acestora. Mai multe
proceduri de achizitii s-au desfasurat cu respectarea
principiului transparentei. Cu toate acestea, exista re-
zerve pentru performanta procedurilor de achizitii pu-
blice, in ceea ce priveste publicarea anunturilor, ale-
gerea procedurii de achizitie, functionarea grupului
de lucru, completarea dosarelor, intocmirea darilor de
seamd etc. Aceste deficiente au fost determinate de
insuficienta controlului managerial privind domeniul
vizat, instruirea neadecvatd a personalului implicat in
achizitiile publice, neaprobarea §i neimplementarea
in termen a unor acte normative prevazute de noua
lege, care pretindeau sa aducd valoare procedurii de
achizitie publica®. Ca rezultat, nivelul functionalitatii
grupurilor de lucru este nesatisfacator, iar elementele
transparentei, precum si principiul echitatii n-au in-

56

trunit cerintele legale. In opinia oficialilor de la un sir
de autoritati contractante, actualmente:

» cadrul normativ este mai complet si prevede
noi proceduri de achizitii publice;

» sistemul actual de achizitii este mai productiv
si mai transparent;

» sunt benefice stipulrile privind majorarea pra-
gurilor, publicarea anunfului de intentie, stabilirea
obligatiilor membrilor grupului de lucru, determina-
rea continutului dosarului de achizitii, principiile de
reglementare a relatiilor privind achizitiile publice si
majorarea cuantumului de garantie.

Responsabilitatea pentru armonizarea legislatiei
privind achizitiile publice apartine Agentiei Achizi-
tii Publice. Cu toate acestea, personalul este complet
ocupat cu problemele operationale de rutina si le ra-
mane foarte pufin timp sau practic nimic pentru a se
dedica in mod semnificativ sarcinii de armonizare a
legislatiei. Persista dorinta de a realiza o armoniza-
re cat mai extinsa a legislatiei, precum si o abordare
politica axatd pe masuri care sd Imbunatateasca efi-
cienta. De exemplu, introducerea acordurilor-cadru,
independenta sporita organului de revizuire, achiziti-
ile electronice, toate acestea constituie domeniile de
schimbare si perfectionare.

Datele progreselor realizate in vederea armoni-
zarii legislatiei privind achizitiile publice in Mol-
dova prezentate de mass-media sunt explicabile
ca durabile. Desi sunt multiple prezentari de rea-
lizare a transparentei, in anii precedenti Agentia a
fost invitatd sd autoevalueze nivelul de armonizare
cu directivele Uniunii Europene. Acest lucru a fost
un exercitiu orientativ, nu si o evaluare detaliatd a
dispozitiilor speciale. Autoevaluarea fost folosita ca
baza a evaluarii noastre mai detaliate, a progreselor
inregistrate in vederea armonizarii in domeniul achi-
zitiilor publice.

In continuarea cercetdrii noastre am considerat
de cuviintd sa stabilim si alte probleme juridice ale
achizitiilor publice cu cauze si efecte. La momentul
actual sunt treizeci si cinci de organe cu functii de
control, insa eficienta acestora este nuld. De catre le-
gislativ a fost data propunerea de micgorare, sa rama-
na treisprezece. De fapt si de drept, este o necesitate
de constituire a unui organ de monitorizare a siste-
mului de achizitii publice, control, precum si de audit
financiar care sa fie neutru, independent, inviolabil,
integru, depolitizat.

Domeniul protectiei consumatorului este la etapa
de initiere 1n realizarea drepturilor consumatorului si
realizarea deplind a atributiilor dureaza in timp.

Pana in prezent Legea achizitiilor publice permite
participantilor diferite eschivari si esudri, pentru do-
bandirea banilor publici cu scop de imbogétire, dato-
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rita acestui fapt cd, nu exista nici un organ de control
asupra participantilor in cadrul procedurii de achizitii
publice, precum si asupra Agentiei Achizitiilor Publi-
ce. Dar si lipsa prevederilor speciale in Codul Penal
al Republicii Moldova, cazurile cercetate de Centrul
National Anticoruptie si invinuirile Tnaintate in ca-
drul acestor dosare sunt : abuz de serviciu, trafic de
influenta, depasirea atributiilor de serviciu, delapidari
in proportii mari.

Din datele prezentate de Centrul National
Anticoruptie, Centrul de Sanatate Publica, Agentia
pentru Protectia Consumatorului, Agentia Nationala
pentru Siguranta Alimentelor cu privire la incalca-
rea normelor sanitar-epidemiologice in alimentatia
publica (exemplu produse alterate pentru copii din
institutiile prescolare), rezultd ca cauzele principale
ale acestor probleme juridice si care induc insuficienta
legii sunt:

1. Livrarea produselor alimentare se face de
un singur sau maximum doi furnizori, dar ar trebui
sd fie mai multi. Producatorii autohtoni ramén a fi
marginalizati sau limitati In participarea la procedura
achizitiilor publice;

2. Nerespectarea principiilor achizitiilor publice
stipulate in lege;

3. Goana dupa pretul mic in achizitii, iar calitatea
acestora lasa de dorit;

4. Lipsa de cadre (factorul uman), salarii neatrac-
tive pentru functionarii publici, dar ademenitor la n-
calcéri si lacomie;

5. Lipsa blocurilor sanitare cu utilaj necesar, a
specialistilor din domeniul merceologiei, sanitar sau
medical;

6. Lipsa conditiilor de transportare, tehnice, de
pastrare, de prelucrare a produselor. Furnizorii li-
vreazd marfa in cantititi mari, unde in institutie,
organizatie nu sunt conditii adecvate de pastrare;

7. Nu este asiguratd, verificata calitatea acestor
produse, lipsa certificatelor de calitate, fito-sanitar
sau necorespunderea cu datele din aceste certificate,
facturi, etc.;

8. Nerespectarea regulilor sanitare, igienice de
producatori si vanzatori, cumpdrdtori (institutii,
organizatii);

9. Produsele alterate in urma falsului de acte sunt
realizate la pret exagerat de catre functionarii in ca-
uza;

10. Certificatul fito-sanitar nu este valid. Este
eliberat formal prin conflict de interese. E necesar
certificat de inofensivitate. Aceste masuri favorizeaza
protectia consumatorului de rand;

11. Alcatuirea diferitor scheme frauduloase pen-
tru obtinerea ilegala a banilor publici prin procurarea
bunurilor, serviciilor, lucrarilor pentru necesitatile
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publice. Dar cu interes personal sau de grup (crima
organizatd);

12. Este dificil accesul solicitantilor la dosarele
achizitiilor publice — fie din cauza cd documentele
din ele adeseori se afla in dezordine, fie ca acestea,
la o0 analizd mai atentd, ar mai putea da indici despre
anumite fraude, fie din cauza sindromului de secreti-
zare excesiva, traditionald, atat de inrddacinat pe par-
cursul anilor;

13. Transparenta achizitiilor publice ramane a fi
mai mult o formalitate.

Gruparea acestor factori directi si indirecti poate
fi completata si in continuare cu mai multe puncte.
Insa incontestabil este faptul ci , impactul acestora
este extrem de mare pentru economia tarii si chiar
pentru securitatea ei. lar pentru criminologii actuali
taramul de munca va spori.

Intr-un final, inaintim unele propuneri de
imbunatatire a sistemului:

1. Sporirea responsabilititii participantilor si
transparentei in cadrul procedurii achizitiilor publice;

2. Producatorii, institutiile publice, managerii
achizitiilor publice sa respecte strict standardele de
calitate;

3. Divizarea clard a competentelor si atributiilor
pentru fiecare organizatie de control sau de drept in
parte, mediul public. Identificarea subdiviziunilor,
cine si cu ce trebuie sa fie preocupat;

4. Conlucrare intre institutiile de control si orga-
nele de drept;

5. Controale efectuate asupra Agentiei Achizitiilor
Publice;

6. Controlul riguros cu monitorizarea pietei de
desfacere: la producatori, super, hypermarket, alti
subiecti economici;

7. Un numdr mai mare de laboratoare pentru tes-
tari, verificari fizico-chimice de catre specialisti;

8. Mai multe controale asupra partilor achizitiilor
publice;

9. Mediatizarea fiecarui caz de incalcare sau aba-
tere de lege;

10. Modificari la functiile organelor de control,
atributiile acestora;

11. Autodenunt. Sesizarea la timp despre abateri,
incalcari, practici comerciale ilegale, clauze defecte
contractuale.

12. Inlaturarea din start a conflictelor de interese,
contracararea acestora. Sustinerea producatorului au-
tohton, contribuirea prin aceasta la dezvoltarea eco-
nomiei, dar fard incélcari de lege;

13. Eliminarea controlului fito-sanitar, extrem de
strict, la punctul de trecere vamala;

14. Asigurarea sigurantei medicamentelor, pro-
duselor alimentare, constituie securitatea statului;
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15. Atragerea, formarea prestigiului activitatii
functionarilor publici in cadrul agentiilor, altor orga-
ne statale. Salarii decente intru evitarea acestor incél-
cari de lege;

16. Introducerea sau perfectionarea cursurilor
economice sau financiare, legate de achizitiile publi-
ce. Parteneriatul cu mediul academic;

17. Pregatirea profesionald internd sau exter-
na a functionarilor publici sau a altor specialisti din
institutie, organizatie, intreprindere privata;

18. Rapoartele de audit, actele de control, trebuie
sa fie mediatizate, s devind transparente si publicate
oficial pentru accesul publicului larg;

19. Asigurarea transparentei achizitiilor publice
ofera deplina eficientd a gestionarii banilor publici.

Concluzie.Trecerea legislatiei de model sovietic
la cel national si european a domeniului vizat a influ-
entat direct asupra vietii social-economice, dar mai
ales asupra spatiului informational, care a ,,inventat,”
chiar i 0 noua sintagma foarte populara in randul zia-
ristilor- ,,trucarea achizitiilor”. Relatarile tot mai frec-
vente ale mass-mediei arata ca, institutiile publice din
Republica Moldova, la capitolul gestionarea achizitii-
lor publice de catre functionarii publici de conducere,
ramane a fi o problema acuta a societatii aflate intr-o
tranzitie cu multe urcusuri si, totodata, coborasuri.

Aceastd abordare ca intentie de studiu stiintific
al vastului segment de drept financiar, ce se refera la
achizatiile publice atat la nivel national, cat si la cel
European, s-a efectuat cu o analizd comparativa asu-
pra interpretarii achizitiilor publice din sectorul de stat
al Republicii Moldova si care se confrunta sistematic,
in ultimii ani, cu probleme majore asupra modalita-
tilor de control al acestora. Intentia investigatoare
este identificarea unui mecanism sau instrumentariu
juridic, capabil sa reglementeze si sa protejeze acest
sector bugetar de orice tentativd sau risc de frauda-
re a lui. Numai prin elaborarea si organizarea unui
cadru legislativ eficient, metodologiei respective, a
unui sistem informational ar conduce la o modificare
substantiala a starii de lucru din sistemul achizitiiilor
publice.

Lipsa unei baze procesuale solide si multifunctio-
nale, lipsa de un management eficient al domeniului
vizat face ca achizitiile publice sd devina subiect nu

numai de investigatii jurnalistice, investigatii juridi-
ce, dar si stiintifice, asa cum s-a Incercat de prezentat
in lucrédrile precedente si in aceasta de fata.

Procesul achizitiilor publice are un caracter mai
mult opac, decat transparent, fenomen stipulat in
buna parte de traditiile conservatoare ale mai multor
responsabili §i de imperfectiunea legislatiei care, sub
pretextul protejarii secretului comercial si al asigura-
rii concurentei loiale, restrictioneaza excesiv accesul
publicului la informatiile privind etapele procedurale,
incheierea contractelor propriu-zise, realizarea aces-
tora.

Un sir de reglementari din Legea privind achizi-
tiille publice, la compartimentul transparenta, poarta
un caracter declarativist, principiul transparentei nu-
si gaseste locul potrivit in actele normative ale Gu-
vernului, fapt utilizat cu mult zel de catre autoritati
contractante si operatori economici. Multi membri ai
grupurilor de lucru pentru achizitiile publice sunt in-
struiti insuficient inclusiv in domeniul accesului la in-
formatie, aceasta referindu-se si la conducatorii unor
institutii publice, de care depinde, in ansamblu si In
particular, transparenta institutionald. in buna parte,
autoritatile contractante reactioneaza reticent la cere-
rile ce tin de rezultatele controalelor abilitate si, mai
ales, referitor la masurile luate pentru lichidarea nea-
junsurilor depistate, nemaivorbind de refuzuri, chiar
si la solicitarea unor informatii elementare.
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NATURA JURIDICA A CONTRACTULUI DE TRANZACTIE
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doctor in drept, Universitatea de Stat ,,Alecu Russo” din Balti
Dumitru CHEPTEA,
Asistent judiciar n cadrul Curtii de Apel Bélti

REZUMAT
Tranzactia este o forma de justitie privata, care, totusi, este recunoscuta oficial de legislatie: Codul civil confera acordu-
lui dintre partile litigiante autoritate de lucru judecat, care Inseamna ca litigiul este rezolvat in mod definitiv de tranzactie
si nu mai este posibil si se ajungi la o contestare in instanta. In plus, una dintre parti poate cere instantei sa omologheze

tranzactia pentru a o face executorie.

Cuvinte-cheie: tranzactie, contract, justitie, autoritate de lucru judecat, litigiu.
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RESUME
La transaction constitue en quelque sorte une justice privée, qui fait toutefois 1’objet d’une reconnaissance officielle par
I’institution judiciaire : le Code civil confére a I’accord entre signataires I’autorité de la chose jugée en dernier ressort, ce
qui signifie que I’affaire est définitivement réglée par la transaction et qu’il n’est plus possible de venir la contester devant
un tribunal. De plus, ’'une des parties peut demander au président du tribunal d’entériner la transaction afin de lui donner

force exécutoire.

Mots-clés: transaction, contrat, justice, autorité de la chose jugée, litige.

Introducere. Contractul civil este principala spe-
cie a actului juridic civil. Daca actul juridic civil
a fost definit ca fiind ,, ... 0 manifestare de vointa cu in-
tentia de a produce efecte juridice, respectiv, de a naste,
modifica sau stinge un raport juridic civil concret ,,[1,
p.144]; sau ,, ... manifestarea de voin{a intervenita cu
scopul de a produce efecte juridice concretizate in cre-
area, modificarea sau stingerea unui raport juridic civil
concret” [2, p. 137], contractul a fost definit ca fiind ,,
... acordul intre doud sau mai multe persoane in scopul
de a produce efecte juridice, adica de a naste, modifica
sau stinge raporturi juridice”[3, p. 50 ].

Comparand definitiile celor doud institutii juridi-
ce, rezulta:

- actul juridic civil este o manifestare de vointa
( a unei singure persoane ori a mai multor persoane
sau parti), in timp ce contractul este Intotdeauna un
acord de vointa;

- 1in cazul actului juridic civil, manifestarea de
vointa este necircumstantiala sub aspectul numarului
autorilor, in timp ce, in cazul contractului, manifesta-
rea de vointa vine de la doud sau mai multe persoa-
ne;
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- actul juridic civil are o sfera de cuprindere mai
mare decat contractul, intre cele doud institutii juri-
dice existand un raport ca de la intreg (gen), la parte
(specie).

Notiunea de contract, in general, cuprinde toate
elementele comune tuturor categoriilor de contracte,
in timp ce, fiecare contract special, cuprinde in defi-
nitie atat elementele comune tuturor categoriilor de
contracte, cat si elementele care 1i dau specificitatea,
respectiv, fizionomia juridica si il fac sa aiba o identi-
tate juridica de sine statitoare.

Continut de bazi. In cazul tranzactiei, chiar din
definitia data la art. 1331 alin. 1 C. civ. rezulta ca este
un contract ,,Tranzactia este contractul prin care par-
tile previn un proces ce poate sa inceapa, termind un
proces inceput sau rezolva dificultatile ce apar in pro-
cesul executdarii unei hotarari judecatoresti”.

Astfel, tranzactia este un contract, dar prin scopul
declarat de art. 1331 C. civ. si prin efectul sdu con-
sacrat de art. 1333 alin. 1 C. civ., pare ca se apropie
mai mult de actul jurisdictional. Aceasta contrarietate
intre structura si efectele tranzactiei impune nevoia
de clarificare a naturii juridice a tranzactiei. Pentru
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aceasta vom sublinia notele definitorii ale tranzactiei,
care exced sferei contractului, i se integreaza in cea
a actului jurisdictional, pentru ca in final sa putem de-
termina natura tranzactiei.

Fiind un contract, tranzactia produce efectele ge-
nerale ale contractelor; naste un raport juridic in al ca-
rui continut intra drepturile si obligatiile asumate de
parti si care sunt obligatorii pentru ele, opozabil erga
omnes, ca fapt juridic. Acestea nu sunt insa singurele
efecte ale tranzactiei, ea avand si efecte substantiale
care nu pot fi Insé incluse in clasa efectelor contrac-
tului.

Raportand tranzactia ca institutie contractuala la
actul jurisdictional sesizdm elementele de apropiere
intre acestea. Ele au acelasi obiect:

a) situatia litigioasa, adica drepturile subiective
asupra carora s-au ridicat contestatii intre subiectii de
drept;

b) tranzactia are efectul unei hotarari judecato-
resti definitive, ceea ce ar insemna ca are atat efectele
el substantiale — efectul declarativ —, cat si cele pro-
cesuale — efectul extinctiv, autenticitate si autoritate
de lucru judecat.

Deducem o suprapunere a domeniului contractu-
lui de tranzactie cu o parte a celui al actului juris-
dictional, aceasta fiind pretentiile, contestatiile sau
actiunile 1n justitie ridicate asupra dreptului subiectiv
litigios de natura celor aflate in puterea de dispozitie
a particularilor. Apelul la instanta pentru protectia ju-
diciara a dreptului subiectiv incilcat se manifesta insa
ca ultima solutie [4, p. 106-107]. Cea mai mare parte
a ,crizelor” dreptului subiectiv sunt inlaturate prin
acordul partilor. Cand reglarea amiabild nu este po-
sibild, judecatorul hotéraste conform legii, suplinind
lipsa acordului de vointa al partilor asupra litigiului
[5, p. 8-9]. Actul emis de el — actul jurisdictional —
este rezultatul verificarii pretentiilor partilor asupra
dreptului litigios prin raportare la premisa majora —
norma juridicd, iar cel decis de parti — tranzactia —
este rezultatul concesiilor reciproce efectuate in urma
unor verificari proprii, mai mult sau mai putin logice
si juridice, pentru cd decizia lor se intemeiaza pe rati-
uni proprii de echilibru si nu prin raportarea la norma
juridica.

Normele speciale privind tranzactia stabilesc ele-
mentele constitutive proprii acestui contract, care nu
sunt regasite la celelalte contracte si determind atasa-
rea la tranzactie a unor efecte ce nasc intrebari privind
natura sa juridicd. Din art. 1331 alin. 1 C. civ. rezulta
ca scopul tranzactiei este de a preveni, stinge o situ-
atie litigioasd, sau de a rezolva dificultitile ce apar
in procesul executdrii unei hotdrdri judecdtoresti, la
care doctrina a mai addugat ca acest scop se realizea-
74 prin concesii reciproce ale partilor [6, p. 605]. In
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schimb, contractele obignuite au ca scop sa transfere
valori materiale — sa dea sau s facd ceva — ori sa
interzica un comportament pe care legea il admitea.
Pe de alta parte, art. 1333 alin. 1 C. civ. prevede ca
,tranzactia are Intre parti autoritatea lucrului judecat”.
Din aceste elemente constitutive si efecte se creeaza
aparenta cd, prin scop §i efect — care sunt elemente
esentiale in definirea naturii conventiei — tranzactia se
deosebeste de contract apropiindu-se de actul juris-
dictional si ca stingand litigiul dintre parti tranzactia
da nastere la toate efectele de naturd substantiala si
cele de natura procesuald ale actului jurisdictional.

Ar fi Impotriva originii sale de act juridic nascut
prin acordul particularilor, cu consecinta producerii
efectelor generale ardtate, sd i se ataseze efectele de
naturd procesuald ale actului jurisdictional. De aceea
nimeni nu contesta ca, sub aspectul efectelor genera-
le, tranzactia, spre deosebire de hotadrarea judecato-
reasca, este lipsita de forta executorie si autenticitate,
exceptand cazul cand se urmeaza, potrivit art. 1333
alin. 2, omologarea tranzactiei.

Rémane de clarificat daca tranzactia are efect ex-
tinctiv §i efect declarativ si daca 1i este atasata pute-
rea de lucru judecat, ca principale efecte de natura
substantiala si procedurala ale actului jurisdictional.

In ceea ce priveste efectele de naturd substantia-
la, vom analiza in primul rand, efectul extinctiv care,
asa cum vom vedea, are o naturd materiald sau pro-
cedurald, dupa cum tranzactia este extrajudiciara sau
judiciara, rupand astfel omogenitatea efectelor con-
tractului de tranzactie, fara a atrage insd consecinte
deosebite.

Majoritatea autorilor admit ca, spre deosebire de
celelalte contracte, tranzactia are un efect cu totul
particular, fara a preciza insa natura. Ca si actul juris-
dictional, tranzactia stinge litigiul dintre parti, adica
are efect extinctiv [6, p. 300]. In opinia noastra, pentru
a preciza natura acestui efect trebuie sa facem deose-
bire dintre tranzactia judiciara si cea extrajudiciara.
In cazul primei forme, efectul extinctiv are o naturi
procesuald, dar are si consecinte materiale directe si
imediate asupra dreptului subiectiv aflat in conflict,
dat fiind legatura structurala dintre dreptul la actiune
ca element al dreptului subiectiv (posibilitatea, facul-
tatea, de a recurge la forta de constrangere a statului)
Si actiunea in justifie care este manifestarea acestui
drept pe plan procesual. Efectul extinctiv se mani-
festa: planul dreptului substantial prin stingerea ire-
facultatii de a recurge la forta de constrangere a sta-
tului pentru protectia dreptului subiectiv), iar in plan
procedural, prin stingerea actiunii in justitie. Ceea ce
se stinge, in primul rand, este acfiunea in justitie ea
constituind obiectul tranzactiei, dar are si consecin-
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ta stingerii facultatii de a se recurge in viitor la forta
de constrangere a statului pentru protectia la care a
renuntat. Inclindm deci sa dam prioritate naturii pro-
cesuale a efectului extinctiv al tranzactiei, pentru ca
ceea ce se stinge, In mod manifest, este actiunea in
Justitie si, o data cu ea, si litigiul dintre parti, iar do-
meniul de actiune al efectului extinctiv al acfiunii este
cel procesual, nu cel material. Nu trebuie sa uitam nsa
ca, urmare a stingerii actiunii se produc si efecte de
naturd materiala, pentru ca titularul dreptului nu mai
are dreptul la actiune pentru ocrotirea acelui element
al dreptului subiectiv asupra céruia a renuntat.

In cazul tranzactiei extrajudiciare, intre parti exis-
ta un litigiu, dar el se manifesta doar ca o pretentie,
negare, o impotrivire, mai sintetic, intr-o contestare
in tot sau in parte a dreptului subiectiv. Atat timp cat
partile au pornit un proces, exercitiul dreptului la ac-
tiune a ramas o posibilitate. Daca partile ajung la un
acord asupra litigiului lor si 1l sting, ele nu mai sting
actiunea, ci posibilitatea de a formula actiunea prin
renuntarea la dreptul la actiune. Ca urmare efectul
extinctiv al tranzactiei are in acest caz o naturd ma-
teriala pentru ca stinge in mod irevocabil dreptul la
actiune al partilor privind acea pretentie.

Aceasta distinctie nu are insa consecinte majore,
deoarece esential este efectul in planul dreptului ma-
terial, i, sub acest aspect, in ambele cazuri drepturile
le actiune stinse prin concesii reciproce nu mai pot
fi exercitate Intre parti, iar dreptul subiectiv ramdne
acelasi in substanta sa, fiind inldturata doar incerti-
tudinea existentei, intinderii, modalitatii ori a altor
elemente ale sale, consolidand si determinand astfel
dreptul subiectiv. Acesta este efectul declarativ si este
intalnit in actele juridice prin care sunt stinse litigii-
le — tranzactie si hotarare judecatoreasca — si in actul
juridic de partaj, in toate avand un efect material.

Cunoscand cele doud efecte ale tranzactiei legiu-
itorul a inteles sa-i ataseze autoritatii de contract a
acesteia pe cea de lucru judecat, astfel potrivit dis-
pozitiilor art. 1333 alin. 1 C. civ. ,,tranzactia are intre
parti autoritatea lucrului judecat”. Astfel spus, daca
efectul extinctiv al litigiului, rezultat al acordului
partilor, produce consecinte materiale directe asupra
dreptului subiectiv litigios, atunci irevocabilitatea si-
tuatiei juridice consacrate prin tranzactie rezultd din
forta obligatorie a acordului de voingd sau din ,, pu-
terea de sentintd definitiva, a carei imutabilitate este
asiguratd prin cea mai importantd calitate a actului
jurisdictional, aceea de putere de lucru judecat. Deci
legiuitorul a atasat tranzactiei autoritatea lucrului ju-
decat, intrucat existenta unui litigiu si acordul de stin-
gere a lui impune cu necesitate ca litigiul sd nu mai
reinvie prin ignorarea acestui act.

Dupa parerea noastra, trebuie sa judecam pornind
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de la originea si ratiunea celor doua autoritati. Am-
bele se opun schimbarii situatiei juridice consacrate
in contract, respectiv actul jurisdictional si nu adauga
nimic dreptului subiectiv, ci doar 1l protejeaza, prin
mijloace specifice, pentru ca si cazurile in care actio-
neaza mecanismul de protectie al celor doua acte ju-
ridice sunt diferite. Autoritatea contractului izvoraste
din vointa partilor careia norma juridica ii da puterea
de lege intre ei (art. 668 C. civ). Aceastd autoritate
este proprie raporturilor materiale dintre parti pri-
vind obligativitatea §i irevocabilitatea conventiei, nu
si pentru cazul in care se naste intre ele un litigiu ce
creeaza un raport procesual cu privire la respectarea
acestei autoritati. Cea de a doua, izvoraste din voin-
ta judecatorului. Ea este proprie situatiilor de conflict
intre parti stinse prin autoritatea judecatorului, expri-
mata in actul jurisdictional pe care il emite. Tranzac-
tia se afla insa intr-o pozitie de mijloc, deoarece ea are
ca efect stingerea unui litigiu, dar autoritatea ei izvo-
raste din vointa partilor. Obligatiile nascute din acest
efect se reflectd in plan material — stingerea dreptu-
lui la actiune — dar si in plan procesual, - stingerea
actiunii. Aceasta se pastreaza in limitele domeniului
autoritatii proprii contractului dar, asa cum vom arata,
in exercitiul lor, in mod formal, ele se subordoncaza
regulilor autoritatii actului jurisdictional, mai exact
calitatii acesteia de autoritate de lucru judecat. Partile
unei tranzactii si al unei hotarari judecatoresti se afia
in situatii similare in ipoteza emiterii actului sau de
redeschidere a litigiului, cand va interveni:

- desesizarea instantei (in cazul tranzactiei judi-
ciare) si

- inadmisibilitatea redeschiderii litigiului (in
toate formele tranzactiei).

De aceea legiuitorul a admis tranzactiei autoritatea
lucrului judecat, fara ca prin aceasta sa se inteleaga
ca se modifica structura autoritatii tranzactiei in plan
material, cici ea izvoraste din vointa partilor, si nu a
judecatorului, dar, formal, 1 se adauga valente in plan
procesual sau, altfel spus, tranzactia se va comporta
in acest plan ca si cand ar avea autoritatea unui act ju-
risdictional. Aceasta extensie formala, facuta de lege
(art.1333 alin. 1 C. civ.), a autoritatii actului jurisdic-
tional la tranzactie, intervine intr-o sferd redusa de ca-
zuri, anume doar atunci cand tranzactia a fost incheia-
ta in fata instantei, aceasta trebuind si se desesizeze,
precum si pentru primele doud forme ale tranzactiei
(' adica tranzactia prin care partile previn un proces
ce poate sa inceapd, sau termind un proces inceput),
daca una dintre parti reinnoieste litigiul stins prin
acest contract. In fond, 1nsa, desesizarea instantei si
imutabilitatea continutului tranzactiei pe care Incear-
ca In mod unilateral una dintre parti s-o inlature, sunt
efectul autoritatii contractuale a tranzactiei.
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Obligatia de desesizare si cea de imutabilitate sunt
cele doua laturi ale efectului extinctiv al tranzactiei
pe care le Intalnim si la actele jurisdictionale si care
in cazul tranzactiei semnifica faptul ca acordul de
vointd al partilor de a stinge litigiul este opozabil
si judecatorului, respectiv, imposibilitatea ca una
dintre parti sa decida unilateral supunerea verificarii
de catre judecator a litigiului stins prin tranzactie.
Aceste doud aspecte alcatuiesc continutul notiunii
de autoritatea lucrului judecat, fiind similare cu ire-
vocabilitatea si imutabilitatea actului jurisdictional.

In consecinta, admitand ca prin efectul obligati-
vitatii si cel al irevocabilitatii prevazute de regula
articolului 668 C. civ., tranzactia are autoritatea ne-
cesard asigurarii stabilitatii situatiei juridice decise
de parti [7, p. 668], in cazul stingerii litigiului de
catre parti in fata instantei de judecatd ori al rea-
paritiei situatiei conflictuale, insa tehnicile specia-
le ale efectului extinctiv al actului jurisdictional se
vor aplica prin analogie si la cel al tranzactiei. Ca
urmare, inaintea regulilor textului general aritat, in
aceste cazuri vom aplica, dupa modelul actului ju-
risdictional, instrumentele speciale menite sa ocro-
teasca efectul extinctiv al litigiului, adica pe cele ale
autoritatii lucrului judecat.

Consecintele practice ale extensiei autoritatii lu-
crului judecat, in limitele aratate, la efectele tran-
zactiei, constau in faptul cid solutiile in tranzactie
sunt similare cu cele din hotardrile judecdtoresti.
Acesta este cazul, de exemplu cand printr-o hota-
rare s-a dispus evacuarea unui chirias, iar in timpul
executdrii apare o lege care proroga efectele con-
tractului de inchiriere. Debitorul obligatiei izvorate
din tranzactie nu poate invoca noua lege, deoarece
s-ar incalca autoritatea lucrului judecat, iar legea nu
poate modifica o situatie juridica stabilitd printr-o
hotarare judecatoreasca chiar daca este de ordine
publica, pentru ca lucrul judecat este el insusi de or-
dine publica, iar pe de alta parte ar incalca principiul
neretroactivitatii.

In acelasi mod trebuie de judecat si in cazul in
care evacuarea a fost decisd de parti printr-o tran-
zactie. La fel, avand o putere similard cu cea a hota-
rarii judecatoresti, tranzactia poate fi opusa acesteia.
De exemplu: cand partile, aflindu-sa intr-un litigiu
in fata instantei, au cerut judecarea in lipsa si, ina-
inte ca instanta sd dea o hotarare, au stins litigiul
printr-o tranzactie si au ignorat existenta procesului
aflat pe rolul instantei. Primind hotararea, partile au
ignorat-o stiind ca au stins litigiul. Una dintre parti
se razgandeste insd si pune hotdrarea instantei In
executare. Partea adversa formuleaza contestatie In
anulare solicitand anularea formelor de executare pe
motiv ca a fost investit cu putere executorie un act
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pe care partile hotarasera sa-1 ignore si depune drept
proba contractul de tranzactie. Instanta nu poate ho-
tari altfel decat sa anuleze formele de executare si
incheierea de investire cu formula executorie a ho-
tararii judecatoresti. Observam ca in aceasta speta
tranzactia ca act incheiat intre particulari are valente
similare cu cele ale unei hotarari judecatoresti, ca-
reia i se opune, dandu-i-se prioritate n stingerea li-
tigiului.

In consecinta, art. 1333 alin. 1 C.civ. nu atageaza
calitatea de putere de lucru judecat decat efectelor
tranzactiei ci, prin analogie cu hotararea judecato-
reasca, 11 confera autoritatii contractuale a tranzacti-
ei tehnica de protectie a stabilitatii sale. Aceasta nu
inseamna ca efectele puterii lucrului judecat interfe-
reaza efectele substantiale ale tranzactiei, ci doar ca
si in domeniul procesual dreptul subiectiv ,,determi-
nat” printr-o tranzactie este aparat printr-o exceptie
asemanatoare cu cea prin care este aparat dreptul su-
biectiv declarat printr-o hotarare judecatoreasca.

in concluzie, tranzactia este un act juridic de
granita intre contract §i actul jurisdictional. Fiind
ndscut prin acordul de vointa al partilor, este con-
tract prin origine, dar are unele elemente care nu
doar 1l particularizeaza in cadrul genului, ci exced
sferei acestuia. Ele sunt:

® scopul — stingerea litigiului;

® premisa — situatia litigioasa;

® i efectele — extinctiv al litigiului (si legat de
autoritatea lucrului judecat) si cel declarativ.

Aceste elemente sunt continute in sfera celor ale
actului jurisdictional. Totusi, originea sa este esen-
tiala in definirea notiunii de tranzactie. Ca urmare,
desi prin unele elemente aceasta se intersecteaza cu
actul jurisdictional, prin elemente esentiale ea ra-
mane integrata sferei contractelor. Avand insa unele
particularitati ce exced extensiei notiunii contractu-
lui, tranzactia este situata la granita sferei acesteia
unde se interfereaza cu actul jurisdictional, dar in
natura sa ramdne un contract.

Aceasta dualitate nu antreneaza de altfel dificul-
tati majore, din moment ce, in linii mari, asa cum am
aratat, efectele contractului si ale actului jurisdictio-
nal sunt analoge. Asa dar:

a. Intre parti, contractul are fortd obligatorie, in-
trucat, este ,,legea partilor”. Dar si actul jurisdictio-
nal are, de asemenea, forta obligatorie careia in plus
1 se atageaza autoritatea lucrului judecat. Paralelis-
mul intre tranzactie si hotarare judecatoreasca este
accentuat de efectul declarativ pe care il recunoas-
tem, in general, tranzactiei si care o diferentiaza de
majoritatea celorlalte contracte, pentru a o apropria
de majoritatea actelor jurisdictionale, care, si ele
sunt declarative si nu constitutive. Efectul declarativ
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se interfereaza cu celelalte efecte substantiale — a da,
a face sau a nu face ceva — asupra partilor realizate
prin concesii reciproce subordonate Infaptuirii sco-
pului contractului — stingerea litigiului.

Fiind un efect specific tranzactiei, ce este integrat
mecanismului de stingere a litigiului, consideram ca
efectul declarativ este mai mult un caracter al tran-
zactiei,

b. In privinta tertilor, tranzactia avand caracter
relativ [6, p. 614], este, in mod normal, lipsitd de
efecte, In acelasi timp in urma regulii relativitatii
contractelor si a relativitatii lucrului judecat. Dar
aceasta reguld suferd numeroase exceptii, in sensul
cd ambele acte juridice Intind efectele dintre parti si
asupra unor categorii de terti interesati, ca, de exem-
plu in cazul raporturilor de solidaritate ori de indivi-
zibilitate [8, p. 37].
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MPUHIIUII CBOBO/bI JIOT'OBOPA- ITIEPBBIN HIAT K 3AKJTIOYEHUIO
HEITOMMEHOBAHHBIX JOI'OBOPOB B PECITYBJIMKE MOJIIOBA
N B IPYI'UX CTPAHAX

Ouabra TATAP,
IokTopaHT ['ocymapcTBeHHOrO yHUBepcuTeTa uMenu Jmurpust Kanremupa,
nperoaBaresb KaQeapbl 4acTHOTO nmpaBa KoMpaTckoro rocynapcTBEHHOTO YHHUBEPCUTETA

PE3IOME

Ha ocHoBe aHanmm3a pa3auyHBIX JOKTPHHAIBHBIX MHCHUH PacKPBIBACTCS 3HAYCHUE MIPUHIIATIA CBOOOIBI JOTOBOPA, aHAa-
JM3UPYETCSl MIPOLIECC OOHOBJIEHHS 3aKOHOIATENILCTBA Yepe3 HEMOMMEHOBAHHBIE IOTOBOPA, IEMOHCTPUPYETCS KaK ycTpa-
HSETCSl TIPOTHBOPEUHNE MEX/Y JACHCTBYIOIINM 3aKOHO/IATEIbCTBOM, KOTOPOE CTPEMHTCS K CTAOUIIBHOCTH, K ITOCTOSHCTBY
U peanbHONH(00BEKTHBHOM ))KU3HN 00IIECTBA, HAXOAAIIErOCs B MOCTOSSHHOM JBID)KEHHH, a TOCEMY MOPOKIAIOIIEro HOBEIC
YCJI0BUA, B KOTOPBIX JIFOAW JOJIXKHBI }:[eﬁCTBOBaTL JJI0 YAOBJIIETBOPEHHSA CBOMX HOTpe6HOCT€ﬁ U UHTCPECOB B ITOCTOSIHHO
OOHOBIISIOIUXCS YCIIOBHSX.

KuroueBble ciioBa: cBo0O0a JTIOTOBOPA, FIOPUIAMUYCCKUI aCIICKT, IPUHIIHITBI TPaXKIAHCKOTO 3aKOHONATEIhCTBA, KOHKY-
peHIHsL.

THE PRINCIPLE OF FREEDOM OF CONTRACT IS THE FIRST STEP TOWARDS CONCLUDING
UNNAMED TREATIES IN THE REPUBLIC OF MOLDOVA AND IN OTHER COUNTRIES

Olga TATAR,
doctoral Candidate of the University ,, Dimitrie Cantemir”, Teacher of Private Law Chair of Comrat State
University

SUMMARY
On the basis of the analysis of various doctrinal opinions, the importance of the principle of freedom of contract is disclosed,
the process of updating legislation through unnamed contracts is analyzed, the contradiction between the current legislation
that strives for stability, permanent and real (objective) life of a society in constant movement is eliminated, and therefore
generating new conditions in which people must act to meet their needs and interests in the constantly updated terms.
Keywords: freedom of contract, legal aspect, principles of civil legislation, competition.

PRINCIPIUL LIBERTATII CONTRACTULUI ESTE PRIMUL PAS SPRE iN CHEIEREA
TRATATELOR ANONIME IN REPUBLICA MOLDOVA SI IN ALTE TARI.

Olga TATAR,
Lector universitar la catedra ,,Drept Privat” a Universitatii de Stat din Comrat, doctoranda la Universitatea
de Stat ,, Dimitrie Cantemir”

REZUMAT
Investignd diferite opinii doctrinare, am descoperit valoarea principiului libertatii contractuale, analizind procesul
de actualizare a legislatiei prin contract nenumit, demonstrez cum trebuie sa fie eliminatd contradictia dintre legislatia n
vigoare, care tinde spre stabilitate, spre viata social, reald, obiectiva, care este in migcare continud si propun noi modalitati
cum oamenii trebuie s actioneze pentru a-si satisface nevoile si interesele, in conformitate cu conditiile pe care le prevede
sociatatea.
Cuvinte cheie: libertatea contractuala, aspectul juridic, principiile legislatiei civile, concurenta.

BBenelme. IIpu 3axiaro4eHHH HENOWMEHOBAH- UMl CBOOONBI JJOTOBOPA BBICTYMAET MHCTPYMEHTOM,
HBIX JOTOBOPOB BO3HHKAIOT MPOOJIEMBI, CBSI- MO3BOJISIIONIMM OOHOBJISITH JCHCTBYIOIIEE 3aKOHO/A-
3aHHBIE C peayin3anyell MPUHIINAIIA CBOOOIBI JOTOBO- TEIBECTBO KAXKIIBIM pa3, KorJa 3TOro TpeOyroT 00hek-
pa Kak B 3aKOHOAaTenbcTBe Pecmybimku MommoBa, TUBHBIE YCIIOBUS KU3HHU.

TaK U B 3aKOHOAATEIBCTBE PA3JIUYHbIX CTpaH. [IpuH- IMocranoBka mpo6iembl. [IpoGnemarnka, CBs-
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3aHHasA ¢ HCIOMMEHOBAHHBIMU IOTOBOpaMHU, a TAKXKE
C mpejiesiaMy CBOOOIbI 3aKIFOUEHHUS TAKOr0 POJIa J10-
TOBOPOB OCTaeTCs OTKPHITON. M3yueHune u rryOoKuid
aHaJIN3 BRIABJICHHBIX KBATH(PHIUPYIOUINX TPU3HAKOB
HENOVMEHOBAHHBIX JIOTOBOPOB, IO3BOJIAT OTIUYHUTH
WX KakK OT TUIIMYHBIX, TaK U OT CMEIIAaHHBIX JOTOBO-
poOB.

AKTYaJIbHOCTh Te€Mbl. AKTYaJIbHOCTh JAaHHOIO
MCCIIeZIOBaHUS OOyCIIOBIIEHA HEOOXOIUMOCTBIO BCE-
CTOPOHHETO aHaNW3a MPEJeNiOB MPHUHIMIA CBOOO-
Il TOTOBOPA B TpakaaHCKoM mpase. llpeamaraercs
YCTaHOBUTH pa3yMHBIE TPAHHUIIBI ITpaBa ISl 3aKIT04e-
HUSl HENIOWMEHOBAHHBIX JOTOBOPOB, C IIEJIBI0 HEIO-
MyIIeHNs] HapymIeHNs] 3aKOHHBIX WHTEPECOB CTOPOH
B JIOTOBOpE.

CocTtosiHue uccjegoBanus. zyuennro npuHImnma
cBOOOIBI TOTOBOPA TTPH 3aKIIFOYCHUH HEITONMEHOBAH-
HBIX JIOTOBOPOB ITOCBSIIIEHBI paOOTHl TaKUX YYEHBIX
kak L.Bercea, 10. baszenos, A.Bonoc, B.Ilncunkos,
A .Kaparmetos, A.CaBenneB, A.JleBymkuH, @.Denedaro
U IpyTHe.

Heabi0 1aHHOI CTATBM SBJISCTCS YIITyOJCHHBIH
CPaBHHUTEIHHO-TIPABOBOM aHAIH3 IPUHITUTIA CBOOOIBI
JIOTOBOPA B JIEHCTBYIOIIEM 3aKOHO/IATETTLCTBE PA3INI-
HBIX CTPaH, OTHOCAIIMXCS K Pa3IMYHBIM IPABOBBIM
CHCTeMaM MHpa, C MOMOINBI0 MCIOIB30BAHUS DA
METO/IOB TaKWX KaK: UCTOPUYECKUH, CPAaBHUTEIHHO-
MPaBOBOM, JIOTHYECKUN aHallM3, U3yuYeHHEe MOHOIpa-
(hUUIeCKHUX UCCIIeTOBAaHUH.

N3i0:xeHne OCHOBHOIO MaTepHaJia HCCJIeNo-
BaHus. llpuHimm cBoOOmBI morOBOpa OEpeT CBOE
HaJalo emle W3 APEBHUX BPEMEH W TepervieTaercs
C pa3BUTHEM TeX PBIHOYHBIX OTHOIIEHHH, KOTOpBIS
CKJIQ/IBIBAINCH B KOHKPETHBIA TEPHOA BPEMEHH B
JMaHHOM rocynapcTse. [loaToMy mpocnenuTts mpume-
HEHHE ¥ 3aKpeTieHNe MPUHIIIAa CBOOOABI JOTOBOpa
MIPEICTABIISIETCS, BEChMa CIOKHBIM, HO B TO )K€ Bpe-
MsI BOBMOXKHBIM. BBUAY TOTO, YTO MaHHBIN MIPUHIIATL
MPUMEHSJICS Ha TPOTSHKEHWH JONTHX JIeT, OIHcarh
W PacKpHITh Ba)KHBIE ACMEKTHl MPUHITUNA CBOOOIBI
JIOTOBOpa BO3MOXKHO, TOAXOAS K A3TOMY BOMIPOCY
C pPa3MUYHBIX CTOPOH. MHOTOTpaHHOCTh TEPMHHA
“cBoOOma JoroBopa” TpenroiiaracT (PMHAHCOBHIH,
IOPUINYECKUM, IKOHOMUYECKUM, MOJUTUUYECKUNA U
npyrue acriektel. Ho Hemp3s cka3aTh, 9TO JaHHAsS
cBobOona 6e3rpanmyHa. OHA OMMyCTHMa B TIpeaeax
HOpM mpaBa.” Les conventions legalement formees
tiennent lieu de loi a ceux qui les ont faites”- “mpaBo-
MEpHBIE JOTOBOPHI UMEIOT CHITy 3aKOHA JIJIS JIUII, X
3akirounBInX.” [1,c.14] Tako e MpUHIKIT 3aKpe-
TUIeH U B cT.667 I paxxnanckoro Kogexca Pecriyonuku
Mongosa. [2] IlogkpernieHHbI BETUKUMH UAECIMU U
SKOHOMHUYECKUMHU BO33PEHUSMH TIPHUHITUT, CBOOOIBI
JIOTOBOpPA TIOCTENEHHO TEPEPONMIICS B JATYHK Pery-
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JIMPOBaHUS SKOHOMUKHU BCEX cTpaH Mupa. Hampumep,
B HEMEIKOW TpaBOBO Hayke cBoOOJa JTOTOBOPOB
paccMmarpuBaeTcs Kak Hanboliee 3HaYUTeNbHOE MPo-
SIBJICHUE HE3aBUCUMOCTH JINYHOCTU U CJICIOBATEIb-
HO, KaK TapaHTHsa HHIUBUAYaIbHOM cBOOOAH!.[3,c.89]
B TCPMAHCKOM TPaXJAHCKOM YJIOXKCHHUU ITPUHIIUIL
cB0OOBI MOoTroBOpa moapaszymesaercs B m.311(1), co-
IJIACHO KOTOPOMY JUIsl YCTAaHOBJICHHS 00s13aTENbCTBA
MOCPEJICTBOM CJICJIKH, a TaKXKe JJISI U3MEHEHUsSI eTo
coziepkaHus TpeOyeTcs 3aKIIOueHIe JIOTOBOpa MEX-
JIy €ro y4acTHHKaMH, eClIi 3aKOHOM HE yCTaHOBJIe-
HO mHOe. CBOOOa noroBopa B ['epManum “o3HavacT,
YTO B MPUHIUIIE KAXK]IbIH BOJIEH CAaMOCTOSITEILHO pe-
14Tk, 3aKJII0YATh WU HE 3aKII0YaTh JOTOBOP U C KEM
€ro 3aKJIroYaTh. TOJBKO B HCKITIOYUTENBHBIX CITydastx
YCTaHABIMBACTCS TaK Ha3bIBacMas ** 00S3aHHOCTD 3a-
KIIoIuTh 1oroBop.”’(Kontrahierungszwang)’[4,¢.39]

B AHrmum cBoOoga A0TOBOpa ONpEAesIeTcs Kak
“pa3yMHBIH OOIIECTBCHHBI Wean’, OHA HIpaeT
3HAYUMYIO POJIb B JIFOOOH HAIMOHAIBHOW YKOHOMU-
K€ 1 ObLTa OCHOBOW YKOHOMHYECKOH MOTUTHKH B 19
B.[5,¢.30] OnHako B aHDIMIACKOH JINTEpaType HET Me-
CTa OTpe/IeTICHHIO, 9TO €CTh CBOOOIa oroBopa. Bme-
CTO OIpEENIEHNUS YICHbIE U MPAKTUKYFOIINE FOPUCTHI
Ha3BIBAIOT (OPMBI TIPOSIBIICHHUS CBOOOBI TOTOBOpA. B
3TOM KadecTBe CBOOO0/Ia JOTOBOpa MPOSIBIIIETCS B CIie-
nyrorux (Gopmax: cBoOOIa 3aKIIFOUEHUS JOTOBOPA;
cB0oOOaa OT JOoTOoBOpa(cBOOOIA OT 3AKITIOUCHHSI JIOTO-
BOpa Ha dTare MpeIOrTOBOPHBIX IIEPETOBOPOB);TPABO
CcBOOOIHOTO BRIOOpA KOHTpAreHTa; mpaBo CBOOOIHO-
ro BEIOOpa 00BEKTa (MIpeaMeTa) W e JOTOBOPA;
IpaBo BRIOOpa (OPMBI TOTOBOpA U CIIOCOOa €ro 3a-
KITFOUCHUS; TIpaBO BBIOOpa crocoba oOecredeHs
WCTIOJHEHHUS JIOTOBOpA; MPaBO BHIOOpA yCIOBHA J0-
TOBOpa M CPOKa €ro IEHCTBHS; CBOOO/Ia MpUAATh 3a-
KITIOYEHHOMY JIOTOBOPY OOPaTHYIO CHIIY; IIPAaBO BBI-
Oopa BWAa OTOBOpAa W 3aKIIOYEHHS CMEIIaHHOTO
JIOTOBOpa WIJIM HETIOMMEHOBAHHOTO JIOTOBOPA; MPaBO
CBOOOIHO OMpENeINTh M yKa3arh (predetermine and
stipulate) pasmep okHmaeMbIX YOBITKOB 3a Hapy-
MeHNEe J0TOBOPa(HEYCTONKY); TPaBO OTPAaHUIUTH
MIPENeNbHBI  pa3Mep BBIIUIAYUBAEMBIX  YOBITKOB
B ciydae HapymeHus poroopa(freedom to limit
amount of recoverable damages); nmpaBo 3aKJrO4aTh
KaK yKa3aHHBIC(IIPETYCMOTPECHHEBIE B 3aKOHE), TaK U
HE yKa3aHHBIE B 3aKOHE JIOTOBOPHI; TPaBO BRIOOpa
YCIIOBUH /711 M3MEHEHHSI FITH TIPEKPAIIeHUs JOTOBO-
pa ¥ BBITEKAIOIIETO M3 HETo 00s3aTebCcTBa(BKITIOYas
MPaBO OTKA3aTbCs TONHOCTHIO WM YAaCTHYHO OT
MPOIECCYATbHON J1eeClIOCOOHOCTH); TPaBO YCTYTI-
KA TIpaB W TEpPeBOAa JoJra MO JIOTOBOPY; IPaBO
CTaBUTH OIUIATYy aJBOKATCKOIO TOHOpapa TOA yCJo-
BHEM BEINTPHIIIA JIEJa; MPAaBO OTPAHUYUTEH pa3sMep
TPa)XTaHCKO-TIPAaBOBOM OTBETCTBEHHOCTH 3a HEWC-
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MIOJTHEHWE WM HEeHaJJe)kallee HCIOMHEHHE J0To-
BOpa; CBOOOIA BBIOOpA IpaBa, MPUMEHSEMOro INpH
paspeleHiy CIopoB, BO3HMKIIMX M3 JOrOBOpa, U
MpaBo BHIOPATh MEXaHU3M ISl pa3pelieHus! CIIOPOB,
BO3ZHUKIINX W3 JoroBopa.[6,c.17] IlepeuncrneHHBbIi
nepedeHb (HOpM BBIpAKEHHS CBOOOIBI JOTOBOpPA B
AHIJIO-aMEPHUKAHCKOM JOTOBOPHOM IIPaBe€ COBMAAAET
C QHAJIOTUYHBIM MEPEYHEM, KOTOPBIA COAEPKHUTCS B
poccutiickoii muteparype.[7,c.32]

B pesynbrare codyeraHust cBOOOABI IOTOBOPOB,
ABTOHOMUU JIMYHOCTH W OIPaHUYMBAIOIIETO BO3AEH-
CTBHS KOHKYPEHI[MH TPOUCXOAUT ONTUMH3ALUS Jie-
JIOBOM aKTMBHOCTH U PacCIpeeNIeHUs] pECYypCOB B HH-
Tepecax IMpeAcTaBuTenel Ou3Hec-cooOLIecTB ¢ pas-
JIMYHBIM IKOHOMUYECKUM NoTeHIanoM. Hampumep,
Jaxe MpojaBell, 3aHUMAIOIIUKA JOMUHHUPYIOIIEe IMo-
JIOKEHHNE Ha PhIHKE PO3ZHUYHOW TOPTOBIH MHUIEBHIMH
MIPOAYKTAaMH, HE MOXKET HaBA3BIBATh CBOM YCJIOBHUS
MOKYMAaTeNlsM B YCIIOBHSX KOHKYPEHIMH C JPYTH-
MU peTeiliiepaMi Ha 3TOM PbIHKE, KOTOpPbIE OTpaHH-
YUBAIOT ero ammeTuTbl. ClenoBaTeNbHO, 3allUTHOE
BIIMSTHIE KOHKYPEHLIMU paciupsier cepy AeHCTBHS
cBO0OABI 10roBOpoB. CTPYKTYPHBIC TIPUHIIUIIBI BHY-
TPEHHETO €BPOIENUCKOTO PHIHKA, T.€. OTKPHITHE PbIH-
KOB TOCPEICTBOM OOeCTeYeHHsI CBOOOIbI IBUKEHUS
U KOHKYPEHIIMH, HEIABYCMBICIEHHO IpEeaIoaraiT
MMEHHO TaKoe MIOHUMaHHue cBOOO/bI 10roBopoB. [1o-
CKOJIBKY OHA BBITIONHSET PETYIHPYIOUIYI0 (PyHKITHIO
YHOPSIIOUEHUS] SKOHOMUYECKOM JKU3HH, TO TIPECTaB-
nsieT coboit HeuTo Oosbliee, YeM WHIUBHIyaTbHOE
[IpaBo, U €€ MOXXHO OXapaKTepHU30BaTh Kak WHCTPY-
MEHT KOHKYPEHTHOTO MOpsAaKa JHOepaIbHOro (phI-
HO4YHOTrO) THma SkoHOoMuKH (ordoliberal). [8,c.91]
“IIpaBO CTOPOH BHOCUTH U3MEHEHUS B 3AKIIFOUCHHBIE
MU JIOTOBOPBI OCHOBBIBAETCSI HA MPUHIIUIIE CBOOO-
JIbI TOTOBOPOB U IIOTOMY OHO HE MOXKET OBITh OTpaHH-
YEHO B OTCYTCTBHE COOTBETCTBYIOIIMX HOPM IIpaBa
EC, orpanmuunBatoniux 3to npaso. OTCiona cienyer,
YTO €CIIM 1IeJh BHOCUMBIX B JOTOBOpP M3MEHEHUH HE
MIPOTHUBOPEYUT IENISIM JEHCTBYIOMINX B CBA3H C ITUM
Hopm nipaBa EC u He BiieueT 3a co00¥i pricka MOIIIECH-
HUYECTBA, TO TaKoe M3MEHEHHE He MOXKET paccMa-
TPHUBATHCS Kak He3akoHHOe.”[8,c.97]

B Anmmiickoil nmTeparype pacupocCTpaHEeHHBIM
ABJISIOTCSI MHEHUS, 9YTO CBOOO/Ia TOTOBOPA HE HOCUT
abCoNMOTHBINA XapakTep. B ycloBHAX coBpeMeHHOTO
IPaXIaHCKOTO 000POTa, OCHOBHBIE IPHHIIUITBI TPaXK-
JTAHCKOT0 JIOT0BOpa ((popMabHOE paBEHCTBO CTOPOH,
cB00O/1a IOTOBOPA U JIp.) UCTIBITHIBAIOT 3aMETHOE BO3-
IeficTBHE pa3IMyHOTO posa (PakToB U OOCTOSTENHCTB!
OPTraHM3aLMOHHOTO, TOJTUTHYECKOTO, SKOHOMHYECKO-
ro u mpaBoBoro mopsaka. CyIiecTBEHHOE BO3JEH-
CTBHE Ha BOJIIO CTOPOH MpPH 3aKIIOYEHUH JOTOBOpa
OKa3bIBAET PACIIMPSIONIEECs TOCYAapCTBEHHOE PEry-
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JIMPOBAHUE 3KOHOMUKH ITOCPEACTBOM HOPMOTBOPUC-
CKHUX U aJIMUHUCTPATUBHBIX OPTaHOB. B YaCTHOCTH,
HOPMBI AHIJIUICKOTO 3aKOHOIATEJILCTBA COAEPIKAT
oOIIMe CreluraibHble 3alpeThl HEOOOCHOBAHHBIX
OTKa30B OT 3aKJIIOUEHUs J0roBopoB. [9,c.113] Kpo-
Me TOTO, Ha COJIECP)KaHHE 3aKI0YacMOro JIOTOBOPA
0O0JIBIIIOE BIUSHUE OKA3bIBAIOT UMIIEPATUBHBIC MPEJI-
MMHUCaHUA BAJIFOTHOT'O 3aKOHOAATCIIBCTBA, SKCIIOPTHBIC
U UMIIOPTHBIC OIrpaHUYCHUS, HOPMBI IMOCBAIICHHBIC
peryMpoBaHuIo LieH. Tak, B kKauecTBe IpUMepa HOP-
MaTUBHOIO aKTa, PEryIHMPYIOIIEro B AHIIMA OTHO-
INCHUSA 10 3aKITHYCHUIO SKCIIOPTHBIX U MMIIOPTHBIX
oTIepallny, SBISETCS 3aKOH 00 IKCIIOPTHOM KOHTPO-
me 2002 1. [10, ¢.71] Aammiickoe 3aKOHOIATEIBCTBO
MpelyCMaTprUBalOT BOZMOXXHOCTH BKJIFOUEHHE CTOPO-
HaMH B JIOTOBOP YCIIOBHUS 00 yIuIaTe OMpenesieHHON
JNEHEe)KHOW CyMME TpW €ro HapylIeHHH. JTa CyMMa
paccMmarpuBaeTcsl CynaMu JHO0 KakK MPOW3BEICHHAS
3apaHee oreHka youITKOB (liquidated damage), koTo-
pBIe MOTYT OBITH BBI3BaHBI HapyIIEHHEM, JTHOO Kak
ycTa"oBieHrne mrpada. B KaxmoMm OTIeTbHOM CITy-
Yae CyJ| peliaeT BOIpoc O XapaKTepe COOTBETCTBYIO-
IIeTo TOTOBOPHOTO ycinoBus. i cyna He nMeeT 3Ha-
YeHHe, KaK Ha3BaJld CTOPOHBI CyMMY, IOIJIEKAIIYIO
omiate mpu HapymeHuHu- liquidated damage wmm
penalty. [11,c.103]

CBoOoma moroBOpa YK€ NpHU3HAHA B KadeCTBE
obmero mpuHNEa npaBa EC B pesynsrare ero B3au-
MOJEUCTBHSI ¢ TIpoBO3rIameHHsM B JloroBope o EC
OTKPBITBIM U ()YHKITHOHHPYIOITIM Ha OCHOBE T00pO-
COBECTHOH KOHKYpeHIIMH phIHKOM. OCHOBaHHEM ISt
KOHIICTIITUN CBOOO/IBI TOTOBOPA, KaK OHA IIOHUMAETCS
B mpaBe EC, ciry’xaT He TOJBKO U HE CTOJIBKO MOCTYa-
THI TEOPUY WHAWBHUIYATFHBIX TPaB, CKOJIBKO TPEXK/Ie
BCETO JIOKTPHUHBI MTOPSIKOB, T.€. B3aUMOJIEHCTBHS JIH-
OepanbHOTO (PBIHOYHOTO), TOCYIAPCTBEHHOTO U 00-
IIECTBEHHOTO TOPSIKOB. TakuM 00pa3oM, HE3aBUCH-
MOCTH CTOPOH U UX cBO0OO/Ia BCTYNaTh B JJOTOBOPHBIE
OTHOIIICHHS MEXITy cOO0H OTBEYArOT WHTEpecaM 00-
IIeCTBA JIUIIb MIPH YCIOBUH, YTO KOHKYPEHIINS OTpa-
HUYHMBAET YpPEe3MEPHOE COCPENOTOUECHNE HKOHOMUYE-
CKOH MOIIM B pPyKax HEMHOTHX yYaCTHHKOB PHIHKA.
B Tex cmyuasix, Korga HEIOCTaTKW PHIHKA HE NAOT
BO3MOXXHOCTH Ppa3BHBaThCSl B3aMMONCHCTBUIO KOH-
KyPHUPYIOIUX IKOHOMUYECKUX CHII, TOCYAapCTBO MO-
JKEeT Ha 3aKOHHBIX OCHOBAaHUSIX BMEIINBATHCA B chepy
cB00OOIBI JOoTOBOpa. EBpometickoe 3aKOHOAATEIHLCTBO
10 JOTOBOPHOMY TIPaBy XapaKTEePU3yeTCs 3HATUTEIb-
HOH HOPMOTBOPYECKOM AcTanm3alrueii, hparMeHrap-
HOCTBIO M OTCYTCTBHEM B3aUMOCBSI3U MEXIY MHO-
YKECTBOM OT/IENBHBIX MPABOBBIX WHCTPYMEHTOB. JTO
CO3JIaeT BIIEYATIIEHUE YPE3MEPHON 3ayperyIHpOBaH-
HOCTH. B 1iermoM, TeM He MeHee, TaKoe BOCIIPHUSITHE-
3a MCKITIOYEHHEM BMEIIATeNLCTBA B BEIOOp TTapTHEpa
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0 IOTOBOPY-MOXKET OBITh OIPaBIaHO TOJBKO C OAHOM
(opMabHOW TOYKHU 3pEHHUs: OOMIIHE MHOTOCIOBHBIX
U HE COIVIaCOBAaHHBIX MEXAY COOOI TOJIOKEHUH Be-
JIeT K IPOTUBOPEYUBBIM OIIEHKaM OCHOBHBIX IIeJIei 1
MIPUJIAET MPaBy JIEMEHT CIIOHTAaHHOCTH, a BpeMeHa-
MU Jake U mpoussona. [12,¢.106]

OyHKINOHAIBHAS POJIb BCEX NPUHIUIIOB I'pak-
JTAHCKOTO ITpaBa HaNpsIMYIO CBA3aHa C MX B3aUMOJIeH-
CTBHEM C HOpMaMH TpakaaHCKoro mpasa.[13,c.41]

Tak 4.1c1.667 I'paxknanckoro Kogekca Pecry6inu-
ku Mongosa racut:” [loroBapuBarommuecs: CTOpo-
HBI CBOOOJIHBI B 3aKJIFOYCHUH JIOTOBOPOB B TIpelenax
MMIIEpAaTUBHBIX HOPM IIpaBa M B ONpPEAEICHUU HX
conepkanms.” [14] Ilomumo 3akoHOAAaTENHCTBA PM,
cB00O/Ia JIOroBOpa TaK)XKe pacKpbIBaeTcsd 3aKOHOAA-
TETHLCTBOM YKPaWHBI, 8 UMEHHO B CT.6 [ paXkqaHCKOTO
Konexca VYxkpaunsl rosoputcs, uro:” Jlomyckaercs
3aKJII0YeHHe JII000Tr0 JOroBOpa, KOTOPHI HE MPOTH-
BOPEUYHUT OOIIUM NPUHIIMIIAM TPAXKAAHCKOTO 3aKOHO-
narenscTBa. Coryacue CTOpOH paccMaTpuBaeTcs Kak
OJIMH M3 CIIOCOOO0B BOCITOJTHEHUS TPOOEIIOB B 3aKOHO-
natenberse.[15,c.14]

[To muenuto M.B. TemrokuHON:”. ... IPaKTHIECKU
BCE y4YEHbIE, PaCKphIBasl MPUHIMII CBOOOBI JOTOBO-
pa, OTMEYAIOT: OIHO M3 MPOSBICHUMN 3TOW CBOOOIBI-
BO3MOXHOCTH 3aKJIFO4aTh HETIOMMEHOBAaHHBIE B 3aKO-
He cuenku.”’[16,¢.30]

BBuny Toro, 4to He CyIIecTByeT I'paHHIl, OTpeie-
JISIOUINX CYIIHOCTh HEMTOMMEHOBAHHBIX JOTOBOPOB,
JTAHHBI BOMPOC B OTHOLIEHUHM MOMMEHOBAaHHOCTHU
Y HEMOWMEHOBAHHOCTH OCTaeTCsl aKTyaJIbHBIM U Ha
CEroJIHAILIHUM JIeHb. Jlaxe Mpu TaKOM OrpaHUYEHHOM
KOJIMYeCTBE PabOT U JAWCCepTalluii, MOCBAIICHHBIX
HENIOMMEHOBAHHBIM JI0TOBOpaM, HET JOJDKHOTO BHH-
MaHHs K TaKUM BOIPOCaM Kak OIpe/ieleHne TPaHuIl
HENIOVMEHOBAHHBIX JIOTOBOPOB, OTTPaHUUYEHUS MOU-
MEHOBAaHHBIX OT HETIOMMEHOBAaHHBIX JJOTOBOPOB H T.1I.
[Ipoananu3upyem U B TO k€ BpeMsI CPaBHUM 3aKOHO-
naTenbeTBO PecnyOmmku MomnoBa ¢ 3aKOHOIATEIb-
cTBOM 3apyOexHbIX cTpaH. Hampumep, B I'pakaan-
ckom Kozekce VY30ekucraHa TepMHUH ‘‘HETIOMMEHO-
BaHHBIE JIOTOBOPHI” HE BCTpedaercs, HO cT.354 I'KY
TOBOPHUTCSL O TOM, 4TO:” TpakIaHE W IOPUAMYECKHE
JUIa CBOOOJHBI B 3aKITIOYEHUH JJOTOBOPOB, a TaKXKe,
CTOPOHBI BIIPaBe 3aKJII0YaTh JOTOBOPHI, KOTOPbIE HE
yKazaHbl B 3aKkoHOmarenbcTBe”. [17,c.22] Takum 00-
pa3oM MOXXHO CAENaTh BBIBOJ, YTO CTOPOHBI BOJBHBI
3aKJII0YaTh JOTOBOP :HE3aBHCHUMO OT TOTO, IPEAYCMO-
TPEH 3TOT THII IOTOBOPA B 3aKOHOAATENHCTBE NIIH HET
Y TIPH 3TOM, CTOPOHAM JIOTOBOPA MPEAOCTABIEHA BO3-
MOYKHOCTb BOCCOEIUHSTH pPa3HbI€ BHIBI JIOTOBOPOB
B €IUHBIM JTIOTOBOp, UCXOAS U3 PEANbHBIX YCIOBHUI
KHU3HU 00IIeCTBAa U TIOPOXKIEHHBIX 3TUMHU YCIIOBHSA-
MU UX JIHYHBIX TOTPEOHOCTEN 1 MHTEPECOB.
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BaxxHBEIM 3JIEMEHTOM CoACpIKaHusd IIpHUHIUIIA
cBOOOJIBI TOTOBOpA SBJSIETCST CBOOOAA BBHIOOpA BHA
3aKIIFoYaeMoro JioroBopa. Ero coneprxanue 3akioya-
€TCs B TOM, YTO COIIacHO 4.3 CT.667 I'pakmaHCcKoro
Komekca Pecry6mnku Mososa: ”CTOpOHBI MOTYT 3a-
KIIFO4YaTh JOrOBOPEI, HE MPEAYCMOTPECHHBIC 3aKOHOM
(He Ha3BaHHBIC B 3aKOHE JIOTOBOPHI), & TAKXkKe JOT0-
BOPBI, B KOTOPBIX COACPKATCA JIEMEHTBI pa3JIMYHbIX
JIOTOBOPOB, TIPEyCMOTPEHHBIX 3aKOHOM (CMelIaH-
HBIE 10TOBOPHI).”[ 18] DTO 03Ha4aeT, 4TO y4acTHUKaM
rpaXx1aHCKHUX HpaBOOTHOHIeHI/Iﬁ MIPEAOCTABIIACTCA
BO3MOXKHOCTh Ha CBOE YCMOTpPEHHE YCTaHOBHTH TE,
HE TPOTHBOpPEYAIINE 3aKOHY JOTOBOPHBIE (DOPMBI,
KOTOpBIE OBl CITOCOOCTBOBAIN MaKCUMaJIhbHOMY YIO-
BJICTBOPCHUIO MX TTOTPEOHOCTEH.

Bo3HWKHOBEHHE HETHIMHUYHBIX JOTOBOPOB Oeper
CBOE HAYaJIo0 C PUMCKOTO ITpaBa. Y PUMCKHX IOPHUCTOB
BCTPEYAIOTCSI HOBBIE JOTOBOPHI KOTOPHIE BBIXOST 32
MIpEeIbl, YCTAaHOBJICHHOTO TIepedHs ToroBopoB. Ha
3TOM OCHOBaHHWHM PUMCKHE IOPHCTHI JIOXY CpeIHe-
BEKOBbSl Ha3BaJM HOBYIO Kareropuro ‘‘contractus
innominate”, T.e. Oe3bIMSIHHbIE, HEIIOMMEHOBAHHBIE
JIOTOBOpEI. BechbMma MPOTHBOPEYMBO OTHOCHIINCH K
BOTIPOCY MPU3HAHUS TAKOTO BUA JOTOBOPOB U B CBA-
3W C 3THM B HayKe 000CHOBAIIMCH J1BA TTOIXO0/IA K MTPH-
3HAHWIO TAKOTO BHZA JOTOBOPOB: K TEPBOM Tpyriie
OTHOCWIINCH y4YeHBIE, MPU3HAIONINE FOPUINIECKYIO
cruiny 3a Takumu jporoBopamu(M.M. Arapkos, W.b.
Hosutikwii u 11p.), a ApyTyIO TPYIITY COCTABIISUIH yUe-
HBIE, HE TIPU3HAIOIINE IOPUANIECKYIO CHITY 32 TaKH-
mu gorosopamu(B.A. Pacenren)[19,c.10]

Takoro poma JOTOBOPHI Kak HETOMMEHOBaHHBIE
MPU3HAIOTCS KaK OHA M3 Pa3HOBHIHOCTEH yKe Cy-
MIECTBYIOMIETo (YpEryJIMpOBaHHOTO) JIOTOBOpa , T.C.
OHHM BBICTYNAIOT MOCPEIHHYECKHM 3BEHOM B IIPO-
1ecce oOpa3oBaHUSA HOBBIX JIOTOBOPOB. DTO TOBOPUT
0 TOM, YTO HENTOWMEHOBAHHBIA JOTOBOP JOJKEH 00-
JaaTh MpU3HAKaMHU, KaK YPeTyITHpPOBaHHBIE 3aKOHO-
JIATeTILCTBOM JIOTOBOPA, 9TOOBI MOKHO OBIJIO C/IETIaTh
BBIBOZ, YTO OTO CaMOCTOSITENBHBIA T'PaXKITaHCKO-
nmpaBoBoM Jnoroop. Hanwume Takoro poja mpu-
3HAaKOB, KOTOpPbIE€ CBONCTBEHHBI JTaHHOMY JIOTOBOPY
QYT HaM BO3MO)KHOCTh OTIIMYATh €r0 OT JIF00O0To
Jpyroro goroBopa. s 3Toro Bo3HHKaeT HeOOXOIH-
MOCTh BHECTH Takoi BUJ JloroBopa B ['paxagaHckuil
Kognexc moy perynupoBanue criennaibHO-TIPaBOBOTO
pexxnMma. llpomecc ycTaHOBIEHHS W 3aKpeIUICHUS
HENIOVMEHOBAaHHOTO JOTOBOpa BEChbMa TPYHAOEMKHU.
Kaxercs, uto B OyaymeM y cyObEKTOB IKOHOMHUYE-
CKOTO 000pOTa MCYE3HET CTpax O(GOpPMIICHHUS TaKHUX
JIOTOBOPOB, YTO JTACT BO3MOXXHOCTh MM PEaTN30BaTh
CBOOOIHYIO JEATEIhHOCTh, KOTOpas OymeT Hampas-
JieHa Ha YAOBJETBOPEHHWE CBOMX HHTEPECOB U IIO-
Tmy4deHue BhITOAbl. Ha Hammm B3DIsAn, camo TOSBICHHE
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HETIOMMEHOBAHHBIX JIOTOBOPOB B IIpaBe BHI3BAHO
OJTHUMHU U TEMU K€ 00HEKTUBHBIMU MPUINHAMU: CY-
LIECTBYIOIIIEE MTPABOBOE PEryJUpOBaHNE HE OTBEYAET
MOTPEOHOCTSIM YYaCTHHUKOB T'Pa)KIaHCKOTO 000poTa
U CTOPOHBI CTPEMATCS YPETYIHUPOBATh OTHOIICHUS,
BO3HUKAIOIINE MEXAy HUMH, Hanboyee ynoOHBIM U
SKOHOMUYHBIM 00pa3zoM. O0e 3TU KOHCTPYKIIMH IaI0T
«cyObeKTaM BO3MOXKHOCTH HA OCHOBE JIOTOBOpaA pe-
1IaTh CJIOKHBIC W MacIITaOHbIC 3a/1aun (hOPMHUPOBaA-
HUS CBOOOJHOM PRIHOYHOM dKOHOMHUKH. [20,c.175]

Tpynao nmate oOuiue ompenesneHus TaKUM JOTO0-
BOpPaM BBHUJY YPE3BBIUAHHOTO HMX Pa3HOOOpa3us H
cnernu(uK, HO BCE )Ke HEIIOMMEHOBAHHBIMU CJICIyeT
MIPU3HATh JIOTOBOPHI, BOZHUKAIOIINE U3 (haKTHUIECKUX
OTHOIIICHUH, B KOTOPBIX BOJISI YYACTHUKOB IO CYIIE-
CTBEHHBIM YCJIOBHUSIM BBIpa)KE€HA KOCBEHHBIM ITyTEM,
T.€. B HEYCTAHOBJICHHOH (hopme.

M.N. bparunckum u B.B. BerpsiHCKUM BbICKa3a-
HO MHEHHUE O TOM, YTO IIPU3HAHUE TIPABO OTHOIICHUS
JIOTOBOPOM HETTOMMEHOBaHHBIM O3HAYA€T OTCYTCTBHE
yperylinpoBaHUe He TOJIBKO BUAA, HO U COOTBETCTRY-
romiero ero tumna [21,¢.13]

A.I. KapaneTroB OTHOCHT K YHCIy HEMOWMEHO-
BaHHBIX JIOTOBOPOB T€, B OTHOIICHHWU KOTOPBHIX HE
MIPEeTyCMOTPEHO B 3aKOHOJATEIbCTBE HUKAKOTO IIO-
3UTHBHOTO PETYIUPOBAHUS, XOTSI OBl OH M yIIOMH-
HaJcs B KAKOM-JINOO 3aKOHE MM HHOM HOPMAaTHBHOM
npaBoBoM akte. [22,¢.453] [To maenuro A.H.Tanaru:
“’BasxHeUIuit BEIBO, KOTOPBIN JJOJIKEH CIIE0BATh U3
YETKOTO MPU3HAHMA 3aKOHO/ATeNIeM HEITOMMEHOBAH-
HBIX OTHOIIEHUH, JOKEH CBOAUTHCS K O€3yCIOBHOM
3aIuTe MOA0OHBIX CAENIOK ITPH 00IIEeM HEMTPOTHBOPE-
quu ux 3akoHy’’ [23,c.110] u HE TOIBKO 3aKOHY, OCHO-
BaM IpaBomnopsiaAKa wiu HpaBcTBeHHOCTH (cT.220 ['K
PM)

Takum 00pazoM, HCCIEIOBaB IMPABOBYIO CYIII-
HOCTh HETIOMMEHOBAaHHBIX IOTOBOPOB, MOXHO Ce-
JIaTh HECKOJIBKO BBIBOAOB, KACAIOIIMXCS UCITOIB30Ba-
HUS ¥ TIPABOBOTO PETYTMPOBAHUS HETIOMMEHOBAHHBIX
JIOTOBOPOB.

1. IlpuHnun cBOOOABI AOTOBOpA-SIBIISETCS KITIO-
YEBBIM M OCHOBHBIM ITPUHITUTIOM HETIOMMEHOBAHHBIX
JIOTOBOPOB.

2.01cyTCTBHE 3aKOHONATEIHHOTO 3aKpETUICHUS
JIOTOBOpA HE 03HAYAET, YTO JAHHBIN JOTOBOP HE IMEET
MeCTO OBITh, OH BCETO JINIIH OTBOAUTCS B pa3iel He-
ITOMMEHOBAHHBIX, HEU3BEAAHHBIX pPaHEE TOTOBOPOB,
KOTOPBIC BO3HUKAIOT PaHBINE HA IPAKTUKE, BBULY UX
HEOOXOAMMOCTH M KOTOPbIE HEOOXOIUMO U3YYHTh U
3aKpEeNHUTh B MIpeesax, IpeIyCMOTPEHHBIX TPaskIaH-
CKMM 3aKOHOJIaTE€TILCTBOM.

3.IIpuHnun cBOOOABI HETIOMMEHOBAHHOTO J[OTO-
BOpa KaKk HOBOM JOIOBOPHON KOHCTPYKLIMM BBbIpAKa-
€T cBOOOTy BOJIEU3BSIBIICHUS JIUIIA 3aKIIF0YATh UIIH HE
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3aKITF0YaTh JIOTOBOP C TEM HITH WHBIM CYOBEKTOM U Ha
OTOBOPEHHBIX MEXK]Ty HUMH yCIOBUSIX.

4. YyacTHUKaM TPaXIaHCKUX MPaBOOTHOIICHUH
MPEAOCTABISETCS BOSMOKHOCTD Ha CBOE YCMOTPEHUE
YCTaHOBHUTH T€, HE MPOTHBOpEUAIUE 3aKOHY JIOTO-
BOpHBIE (hOPMBI, KOTOpPBIE OBl CIIOCOOCTBOBAIN MaK-
CHMAaJIbHOMY VIOBJIETBOPCHHUIO MX MOTPeOHOCTEH.

K HenomMeHOBaHHOMY JIOTOBOPY JOJIKHBI TIPH-
MEHATHCS T€ YHUDUIIMPOBAHHBIC HOPMBI, KOTOPBIC
0OYCIIOBIICHBI MTPUCYTCTBYIOIINM B HEM CHCTEMHBIM
MPU3HAKOM, YK€ HCIOJNB30BAHHBIM 3aKOHOIATENIEM
st hopMupoBaHUs TpaBoBoi 0aswl. [24, c.6] Urak,
cB00OMa-3TO OOpaTHasi CTOPOHA IMPABOBBIX OTPaHH-
YEeHHIA, TO €CTh HACKOJIBKO OOIIBIIIE 3aIpeTOB U Orpa-
HAYEHUH, HACTOJIEKO MEHBIIIE CBOOOEL. [25, ¢.9]

TakuMm oOpa3zoMm, HaMU OBIITH PACCMOTPEHEI BO3-
MO>KHBIE TTOJIXOBI K BEISIBIICHUIO M aHAIA3Y IIPaBOBOU
CYIIHOCTH HETIOMMEHOBAaHHOTO JOTOBOpa B CHCTEME
TPaXXTaHCKHAX JOTOBOPOB. AHAIHM3UPYS HEMOUMEHO-
BaHHBIE JIOTOBOPHI, ONpPENeNsisi MPUHITUI CBOOOIBI
JIOTOBOPOB M OCOOCHHOCTH WX TIPOSIBIICHUS, OBLIN
BEISIBIICHBI BA)KHBIE XapaKTePHBIE YEPTHI 1 0COOEHHO-
CTH TIPaBOBOTO PETYIUPOBAHHS HETIOMMEHOBAaHHBIX
JIOTOBOPOB, a TaK)k€ MX MECTO B CHCTEME TpaKIaH-
CKHX JTOTOBOPOB.
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MPABOBOM CTATYC 'OCYJIAPCTBEHHOI'O CJYKAIIETO

Haranbsa PEBEKA,
JIoktopaHT EBponeiickoro yHuBepcurera MonioBbl

PE3IOME

ABTOp OpEANPHUHSI ITONBITKY OCBETUTH IIpaBa, 00SI3aHHOCTH U HOPUANYICCKYHO OTBETCTBECHHOCTD IT'OCY1apCTBCHHBIX CIIy-

JKaIuX.

IIpaBa, 00s13aHHOCTH ¥ OTBETCTBEHHOCTh TOCYIAPCTBEHHBIX CIYXKAIINX PErYINPYIOTCS HECKOIBKUMH 3aKOHAMH U MOA-
3aKOHHBIMH HOPMAaTHBHBIMH aKTaMH, COAEPKAIIUMU IPOTHBOPEUUBHIC HOPMBI.

KoueBble ciioBa: rocynapcTBeHHas ciryx0a, TOCYIapCTBEHHBIN CIyKallni, TUCHUIUIMHAPHAS OTBETCTBEHHOCTb, a/1-
MHUHHCTpaTUBHAsI OTBETCTBEHHOCTh, NIPAaBOHApYyIIEHHUE, MTpad, JIUIICHHE NpaBa OCYIIECTBISTh ONPEICICHHYIO esTENb-

HOCTb, JIMIICHHUEC IIpaBa 3aHUMATh ONPCACICHHBIC TOJLKHOCTU.

STATUTUL JURIDIC AL UNUI FUNCTIONAR PUBLIC

Natalia REBEJA,
doctorand la Universitatea Europeana din Moldova

REZUMAT
Autorul a 1incercat sd sublinieze drepturile, obligatiile si raspunderea juridicA a functionarilor publici.
Drepturile, indatoririle si responsabilitatile functionarilor publici sunt reglementate de mai multe legi si regulamente care

contin norme contradictorii.

Cuvinte-cheie: serviciu public, functionar public, raspundere disciplinard, responsabilitate administrativa, infractiune,
amenda, privarea de dreptul de a desfasura anumite activitati, privarea de dreptul de a ocupa anumite functii.

THE LEGAL STATUS OF A CIVIL SERVANT

Natalia REBEJA,
doctoral student at the European University of Moldova

SUMMARY
Author undertook an attempt to light up rights, duties and legal responsibility of civil servants. Rights, duties and
responsibility of civil servants regulated by a few laws and momg3akoHHBIME normative acts, containing contradictory

norms.

Keywords: government service, civil servant, disciplinary responsibility, administrative responsibility, offence, fine,
privation of right to carry out certain activity, privation of right to hold certain positions.

AKTyaJ‘leOCTb TeMbl 0OycCiIOBIE€Ha 0CO00M
POIBIO TOCYIapCTBEHHBIX CIIYKAIIUX B yIIPaB-
JICHUU TOCYapCTBOM.

H3no:xenne ocHoBHOro marepuana. OCHOBHBI-
MM HOPMaTHBHBIMH aKTaMH, PETYJIAPYIOLIUMU IIpaBa,
O6§I3aHHOCTI/I U OTBETCTBECHHOCTH TI'OCYyAapCTBCHHBLIX
CITYXKAIINX, SBISTIOTCSL:

1. 3akon PM Ne 158 or 04.07.2008 romga «O rocy-
JIAPCTBEHHOM JIOIDKHOCTH M CTaTyCe rOCyNapCTBEHHO-
ro ciyxariero» [1];

2. 3axor PM Ne 1150-XIV ot 20.07.2000 rona «O
ciry>x0€e B TAMOJKEHHBIX OpTraHax»; [2]
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3. Tamoxxkennsli komekc PM Ne 1140-XIV ot
20.07.2000 roxa; [3]

4. Hanoroseni xomekc PM Ne 1163-XIII or
24.04.1997 rona. [4]

OcHOBHBIE MTOHATHS, UCTIONB3yeMbIE B 3akoHE PM
«O rocynapcTBEHHOM MOMHKHOCTH U CTaTyce ToCyaap-
CTBEHHOTO CIIY)KaIllero», JaHbl B CT. 2 3TOTO 3aKOHA,
CONJIACHO KOTOPOM B LENSIX HACTOSILErO 3aKOHA HC-
IOJIb3YHOTCS CJICAYIOLIUE TIOHSTHUS:

20Cy0apcmeentasn cysicoa — AesTeNbHOCTh B 00-
IIECTBEHHBIX MHTEPECAX, OpraHu3yeMas U OCYIIECT-
BJIsIEMasi OPraHoOM IyONIUYHOH BIIACTH;
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opean nyonuunol é1acmu — M00bIe YIpEeKICHHBIC
3aKOHOM WJIM MHBIM HOPMAaTHBHBIM aKTOM OpraHM3a-
UOHHASI CTPYKTYpa WM OpraH, QYHKIHOHUPYIOIIUE
B peXUMeE MyONWYHOW BIACTH B LIEJSIX peaH3alluu
00I11eCTBEHHBIX HHTEPECOB;

20CY0apcmeenHas OONHCHOCMb — COBOKYITHOCTB
MOJTHOMOYMH W OOS3aHHOCTEH, yCTaHOBJIEHHBIX Ha
OCHOBE 3aKOHa B IIEJISIX OCYILECTBIECHUS NIPEPOTaTUB
MyOJIMYHOM BJIaCTH;

20CY0apCmeenHblil - caycawuti. — (QU3NIECKOe
JIUII0, HA3HAYEHHOE B COOTBETCTBUHM C HACTOSIIIUM 3a-
KOHOM Ha TrOCyIapCTBEHHYIO JOJKHOCTE;

OMBEeMCmMEEH A 20CYOAPCMBEHHASL OONHCHOCHIb
— TOCyJapCTBEHHAs JOJKHOCTh, 3aHUMaeMas B CHITY
MaH/iaTa, MoJly4YeHHOTO HETIOCPEACTBEHHO — B PE3YIIb-
TaTe OPraHU30BaHHBIX BEIOOPOB, HITH OMIOCPEOBAHHO
— MyTeM Ha3HaYeHHs B COOTBETCTBHHU C 3aKOHOM;

BAKAHMHAS 20CYOAPCMBEHHASI OONHCHOCHb — HE3a-
MelleHHasl, CBOOOHAsI TOCYJapCTBEHHAs TOJKHOCTD;

BDEMEHHO BAKAHMHASA 20CYOAPCMBEHHAST OO0NHC-
HOCMb — TOCYapCTBEHHAs TOJHKHOCTD, C 00aiareneM
KOTOPOUM TPHUOCTAHOBJICHBI CIYXCOHBIC OTHOIICHUS
0o obmagarens KOTOPOW OTKOMAaHAMPOBAH WM, TIO
o0cTosITeNnbCTBaM, OOECTIeunBaeT BPEMEHHOE HCIOIN-
HEHHE PYKOBOJSIIEH rocylapcTBEHHOU JOJIKHOCTH;

ynpasneHue 20Cy0apCmeeHHol OO0NACHOCMbIO U
20CY0apCMBEHHbIMU  CTIYHCAWUMY — COBOKYITHOCTB
JIESITENTFHOCTEN MO OCYIIECTBICHUIO MPOLEAyp IUia-
HUPOBAHUSA JIIOACKAX PECYpCOB, 3a4UCIEHHS, MPO-
(heCCHOHANBEHOTO Pa3BUTHSA, OIUIATH TPYAA H OLCHKU
npodecCHOHANTBHBIX JOCTIKEHUI TOCYIapCTBEHHBIX
CITy’)KalllNX, a TaK)Ke WHBIX MOJUTHK W IPOLEIyp B
00acTH KaJpoB, HANPABICHHBIX Ha ONTHMAaJBHHYIO
peam3aliio pold U CTPaTETHYEeCKUX Leel opraHa
MyOTMIHOM BIIACTH.

Knaccudukanus rocyqapcTBeHHBIX JOJHKHOCTEH
ycraHoBneHa cT. 7 3akoHa PM «O rocymapcTBeHHON
JIOJDKHOCTH M CTaTyce TOCYJapCTBEHHOTO CIyXKarle-
rO», COIIAaCHO KOTOPOil B COOTBETCTBHMHU C yPOBHEM
MTOJTHOMOYHH 00J1aaTeNsi TOCYJapCTBEHHBIE JOIKHO-
CTH TTOJPA3IEISIOTCS Ha CIEAYIOIINe KaTeTOPHH:

a) BBICIINE PYKOBOISIINE TOCYIAPCTBEHHBIE JOIK-
HOCTH;

b) pykoBozsIIHIe TOCYTapCTBEHHBIC JOIDKHOCTH;

C) WCHOJHHTENbHBIE TOCYJapCTBEHHBIE IOIKHO-
CTH.

B 3aBHCHMMOCTH OT CIIOXXHOCTH 1 XapakTepa 3a/ad,
YPOBHS BAXXHOCTH M OTBETCTBEHHOCTH Ka)k[asl Kare-
ropus TOCYJapCTBEHHBIX JOKHOCTEH MOApa3AesieT-
sl Ha TPYIIIBL, yKa3aHHbIe B EnnHOM Kimaccudukarope
rOCYAApCTBEHHBIX JTOJDKHOCTEN, yTBEpKIeHHOM [Tap-
JameHToM PM.

Ennneiii kmaccudukaTop rocyJapCTBEHHBIX JOIK-
HOCTel yTBepkAeH 3akoHOM PM «O0 yTBepkneHnn
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Enunoro xiaccudukaropa rocyJapcTBEHHBIX JIOJK-
HocTei» Ne 155 ot 21.07.2011 ronma. [5]

Coracuo gactu (1) ct. 8 3akona PM «O rocymap-
CTBEHHOU JIOJDKHOCTH U CTaryce rocylapCTBEHHOTO
CITy’KaIllero» TOCYAaPCTBEHHBIC CITYXKAaIlHe — PyKOBO-
JIATENIN BBICIIIETO 3BEHA OCYIICCTBISIOT yIPaBICHUE
BBICIIIETO 3BE€HA B OpraHax IMyOIMYHOM BIAaCTH.

CoracHo gacTw (2) CT. 8 3TOr0 3aKOHA KaTErOpHs
TOCYJapCTBEHHBIX CIYXaIlUX — PYKOBOIUTENEH BbIC-
IIEro 3B€Ha BKIIFOYACT JIML, HA3HAYCHHBIX HA OJHY M3
CIEAYIOINX BBICIINX PYKOBOISAIINX TI'OCYIapCTBEH-
HBIX JOKHOCTEH:

C) TOCYIApCTBEHHBIN CEKpeTaph MHUHHCTEPCTBA,
3aMEeCTHUTENh PyKOBOAUTEINS aJJMHHUCTPATHBHOTO Op-
rana;

d) pyKoBOOMTENs W 3aMECTHUTEIh PYKOBOIUTEIIS
ammapara oprana myOommuHoi Biactu (Ilapmamenta,
IIpesunenta Pecrybmukun Mommosa, Bricmero co-
BeTa Maructparypsl, KoHcTUTYLIMOHHOTO cy/a, Bric-
mei cyneOHoi manarsl, I eHepallbHO# MPOKypaTyphl,
CuaetHoii manarsl, Odrca HAPOITHOTO aIBOKATA).

Coracao gactu (1) cT. 9 3TOTO 3aKOHA KaTero-
pHsl TOCYJapCTBEHHBIX CIY)KaIllMX — PYKOBOAHTENEH
BKJTIOYAET JIMI], HA3HAYEHHBIX B COOTBETCTBUH C Ha-
CTOSIIIIMM 3aKOHOM Ha OIHY W3 CIEIYIOIINX PyKOBOIS-
IIUX TOCYAapCTBEHHBIX JOIKHOCTEH:

a) PYKOBOIWTENs U 3aMECTHTENb PYKOBOTUTEIS
OpraHa, MoJBEIOMCTBEHHOTO MHHHCTEPCTBAM H APY-
TUM aJMHHUCTPATHBHBIM OpTraHaM;

b) pykoBOmUTENh W 3aMECTHTEIh PYKOBOIUTEIIS
BHYTPEHHETO TIOZIPA3/EeHUsI OpraHa MyOIMIHON
BJIACTH;

C) PYKOBOIWTENh M 3aMECTHTENb PYKOBOTUTEIS
JIEKOHIICHTPUPOBAHHON CITY’XObI OpraHa IyOIHIHON
BJIACTH;

g) PYKOBOIWTENh W 3aMECTHTENh PYKOBOTUTEIS
JIETICHTPATN30BaHHON CITY)KOBI, OpTaHM30BaHHON B
aJIMAHUCTPATUBHO-TEPPUTOPHUAIEHON €TUHHIIE W B
ABTOHOMHOM TEPPUTOPHATBHOM 00Pa30BaHHUH C OCO-
OBIM CTaTyCOM;

h) cexperaps coBeTa cema (KOMMYHBI), CEKTOpa,
ropoaa (MyHHIIHITHS ), paliOHa U CEKPeTaph MPETYPHI;

j) HaYaNBHHWK CEKpeTapuara CyaeOHOW WHCTaH-
LUH;

j!) 3amectuTens HadambHHKa cekperapuara Cyma
Kummunoy;

k) pykoBogutens Anmapara LlenTpansHoi u30ou-
paTenbHOM KOMUCCHUU;

1) rnaBHbI XpanuTens GOHIOB.

Cormacuo ct. 10 atoro 3akona Kareropus rocy-
JIApCTBEHHBIX CIIy>KalllMX — MCIOJHUTENIEH BKIIIOYa-
€T JIML, HA3HAYCHHBIX B COOTBCTCTBHHU C HACTOAIINM
3aKOHOM Ha TOCYIApPCTBEHHBIC JOJHKHOCTH TOMHMO
MIPETYCMOTPEHHBIX CT. 8 1 9.
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VYcnoBus TOCTYIIICHHST HA TOCYAapCTBEHHYIO
JOJDKHOCTD yCTaHOBJEHHI cT. 27 3akoHa PM «O rocy-
JapCTBEHHOM JIOJDKHOCTH M CTaTyCe roCylapCTBEHHO-
TO CITy>KaIleroy.

Cormacuo yactu (1) ct. 27 3TOTO 3aKOHA Ha TOCY-
JapCTBEHHYIO JIOJDKHOCTh MOXKET TOCTYNHUTH JIUIIO,
KOTOPOE OTBEYAET CIICAYIOIIUM OCHOBHBIM YCIIOBHU-
SIM:;

a) sBIsIeTCA TpakaaHMHOM PecrmyOmiku Mommo-
BA;

b) BiameeT MOJAABCKUM SI3bIKOM M (DYHKIIMOHH-
PYIOLIMMH Ha COOTBETCTBYIOLIEH TeppuUTOopHH odu-
OUATBHBIMA SI3bIKAMH MEXKITHUYECKOTO OOLICHUS B
YCTAaHOBJICHHBIX 3aKOHOM TIpe/eriax;

¢) oOnagaeT MONHOM JeeCoCOOHOCTRIO;

d) He mocTHIIO BO3pacTa, HEOOXOMUMOIO IS MO~
Jy4deHUs [IpaBa Ha MIEHCHUIO 110 BO3PACTY;

€) TOHO TI0 COCTOSIHUIO 37I0POBbBSI COIVIACHO MEITH-
LIUHCKOMY 3aKJTIOYEHHIO, BBIJAHHOMY YITOJHOMOYEH-
HBIM MEIUIMHCKUM YUYPEKICHUEM, K HCIIOTHEHHIO
TOCYJapCTBEHHOW JOJDKHOCTH, €CIIM Ui COOTBET-
CTBYIOIIECH JJOIDKHOCTH yCTAaHOBIIEHBI 0cOOBIE Tpebo-
BaHUS B OTHOIICHUH 3I0POBbSI;

f) umeeT HeoOxomuMoe OOpa3oBaHue, MPETYCMO-
TPEHHOE Ui COOTBETCTBYIOIIEH TrOCyIapCTBEHHOM
JOJDKHOCTH;

h) He wWMeeT HeMOTramieHHBIX CYIUMOCTEH 3a
YMBIIUICHHBIC TIPECTYTIICHUS;

1) HEe JIMIIEHO IpaBa 3aHUMAaTh ONpe/IeIICHHbIC
JOJDKHOCTH HMJTH 3aHUMAThCSI OTIPEICTICHHOM JIesITeIb-
HOCTBIO B Ka4e€CTBE OCHOBHOTO WIIM JIOTIONHHUTEIb-
HOTO HaKa3aHWs BCIEICTBHE OKOHYATEIBEHOTO Cy/e0-
HOTO TIPHTOBOPA, KOTOPBIM YCTAHOBJICH 3TOT 3alper.
Cormmacuo yactu (2) ct. 27 3TOro 3aKOoHa JIs 3aMe-
IICHUS] TOCYJapCTBEHHBIX JIOJDKHOCTEH B OpraHax
myONMYHOM BacT TpeOyeTcs BhIcIIee 00pa3oBaHHeE,
MOATBEPKIICHHOE TUTIIOMOM JIMICHITMATA HITH PaBHO-
LEHHBIM JIOKYMEHTOM 00 00pa30BaHUM; UCKIIOYCHUE
COCTaBIISIFOT ~ MCIIOJIHUTENBHBIE  TOCYJapCTBEHHBIC
JOJDKHOCTH B OpraHax MECTHOTO MyOJINYHOTO YIpaB-
JICHUS! TIEPBOTO YPOBHSI, B KOTOPBIE MPH HEOOXOAUMO-
CTH MOTYT 3a4HCIISITHCS JIUIA CO CPETHUM CIIeIIUalTb-
HBIM 00pa30BaHUEM, TIOITBEPIKACHHBIM JTUIIIIOMOM.

Cormacuo gactu (1) ct. 28 3TOTO 3aKOHA 3aMeITIe-
HHME BaKaHTHOW WM BPEMEHHO BAaKaHTHOM rocymap-
CTBEHHOH JIOJDKHOCTHU OCYIIECTBIISETCS:

a) 10 KOHKYPCY;

b) B mopsiike MPOABMIKEHHS IO CITYXKOE;

C) B MOPSIZIKE TIEPEBOIA.

d) B mopsiIKe OTKOMAaHIMPOBAHMS;

€) B TIOpsI/IKe 00eCTIedeHNsI BPEMEHHOTO MCTIONIHE-
HUSI PYKOBOJISIIIEH TOCYIapPCTBEHHO JJOIKHOCTH.

CornacHo gact (2) cT. 28 3TOro 3aK0Ha KOHKYPC
OpraHM3yeTcsl, Kak TPaBHJIO, TIOCNIE IPUMEHEHHUS T10-
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pslKa 3aMelleHHs TOCYNApCTBEHHOW JOJDKHOCTH,
YKa3aHHOTO B ITyHKTax b) u ¢) gactu (1).

Cratbs 31 3akoHa PM «O rocynapcTBeHHOH JOMK-
HOCTH M CTaTyce TOCYJapCTBEHHOTO CITY>KaIllero
MPEyCMAaTPUBAET YCTAHOBIEHHUE HCIBITATEIILHOIO
CpOKa IMIly, TIOCTYNAaoNeMy Ha TOCYIapCTBEHHYIO
JIOJDKHOCTB BIIEPBBIE.

Cormmacuo gactu (1) ct. 31 3TOTO 3aKOHA HAYMHAIO-
MM TOCYAApPCTBEHHBLIM CIIyXXallUuM ABJIACTCA JIUIIO,
HCTIONTHSIIOIIEe TOCYAAPCTBEHHYIO JIOJDKHOCTH BIIEp-
BBIC.

Cormacuo yactu (1') ct. 31 aTOrO0 3aKOHa B OTCTY-
IUIEHUE OT MONOoKeHUH yacTu (1) HaYMHAIOUMM To-
CyOdapCTBCHHBIM CJIyKalllUM CUHHUTACTCSA TAKKE JIMLO,
KOTOpOE paHee HCIOJHSUIIO TOCYJapCTBEHHYIO JTOJIK-
HOCTb, OJHAKO CIy>KeOHBbIE OTHOLICHHS KOTOPOTO
MPEKPaTUJIMCh 10 OLHCHKU €TI0 ACATCIBHOCTHU IO UC-
TEUCHHUHU HCIBITATEILHOIO CPOKa WIH KOTOpOe ObLIO
0CBOOOXKIICHO OT JOJKHOCTH B COOTBETCTBUU C ITyH-
kTtoM ¢) gactu (1) cT. 63.

Cormacuo gactu (2) ct. 31 3TOrO 3aKOHA IIENH UC-
MBITATENIHHOTO CPOKAa COCTOMT B MPOBEPKE 3HAHMH,
CHOCOOHOCTEH U IPO(EeCCHOHATBHBIX OTHOLICHUN TIPU
WCTIOJTHEHUH TOCYAapPCTBEHHO TOKHOCTH, B IPAKTHU-
4yeckoM (hOPMUPOBAaHUM HAYMHAIOIINX TOCYAapCTBEH-
HBIX CJIy’KalllMX, a TAaKKE B OCBOCHUU MU CHCHI/I(bI/IKI/I
MyOIMYHOTO YIIPABICHHUS U €r0 TPeOOBaHUH.

Hpensoxenune. [lo Hamemy MHeHUIO, CT. 31 3aK0-
Ha PM «O rocynapCTBEHHOI JOMKHOCTH U CTaryce
TOCYJapCTBEHHOTO CITYXallero» CIENyeT IOMOTHUTD
HOPMOI, 3alIpeIlaroell yCTaHaBIMBATh UCTIBITATEb-
HBIH CPOK OEpeMEHHBIM >KEHIIMHAM U >KEHIIUHAM,
MMEIOIIUM JETel B BO3pacTte 10 4 JeT.

HaznaueHnne Ha JOIKHOCTH TOCYNAPCTBEHHOTO
CItyaniero opopMIISIETCS B TOPSIZIKE, YCTAHOBICHHOM
cT. 30 3akoHa PM «O rocynapcTBeHHOHN TOKHOCTH U
CTaTyce TOCYAapCTBEHHOTO CITYKAIIETro».

Cry>xeOHbIC OTHOIIICHUS BO3HUKAIOT HAa OCHOBA-
HUW aJMUHUCTPATUBHOI'O0 akKTa O Ha3HA4YCHUH Ha ro-
CYIapCTBEHHYIO JIOJDKHOCTh, W3aHHOTO B COOTBET-
CTBHUU C HACTOAIIIUM 3aKOHOM.

AJIMUHHUCTPATHBHBIN aKT O Ha3HAYCHUU 0(HOPMIIS-
eTcsl B IUCbMEHHOM BHJIE U COJICPIKUT 3aKOHHOE 000-
CHOBAaHUEC Ha3HA4YCHU A, YKa3aHUEC ITOPs KA 3aMCIICHUA
TOCYJapCTBEHHOW JIOJDKHOCTH, IPELyCMOTPEHHOTO
cTatheil 28, UM TOCYIapCTBEHHOTO CITY’Kalllero, Io-
CYIapCTBEHHYIO IOJDKHOCTb, ATy, HAYMHAs ¢ KOTOPOH
JIMIIO HNPUCTYNHUT K HUCIIOJIHCHUIO I‘OCY]J;apCTBeHHOfI
JOJDKHOCTH, YCIIOBHSI OTUIATHI TPyAa, Py HEOOXOIH-
MOCTH — HCIIBITaTeIILHBIN CPOK, MHBIC JJaHHBIC, YCTa-
HOBJICHHBIE 3aKOHO/IATEIbCTBOM.

Haznauenne Ha BbICIIME PYKOBOJSIINE TOCynap-
CTBCHHBIC IOOJDKHOCTHU ITPOU3BOAUTCA CYGTJCKTaMI/I,
YKa3aHHBIMU B 9acTH (5) CT.8.
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Haznauenme Ha pyKOBOJSILINE W HCIIOIHHUTEIb-
Hble TOCYJapCTBEHHBIE IOKHOCTH IMPOU3BOIUTCS
aJMMHUCTPATUBHBIM aKTOM, W3JaHHBIM DPYKOBOIH-
TeJIEM WIH KOJIJIETHAbHBIM PYKOBOJSIIIUM OpraHOM
oprana myOJIMYHOW BJIACTH, B KOTOPOM OyIeT ocy-
HIECTBISATh JEATENbHOCTh TOCYAApCTBEHHBIN CIy-
JKamui.

CrnyxeOHble OTHOIIECHUS OCYIIECTBISIIOTCS B
TE€UEHHE HEONPEJEICHHOTO CpOKa 3a H3BATHAMH,
MPeTyCMOTPEHHBIMH HACTOSIIIIUM 3aKOHOM.

AJMUHHCTPAaTUBHBIA aKT O Ha3HAYeHWUU C TpU-
JIO)KEHUEM JOJDKHOCTHONM HMHCTPYKLMH, C KOTOPOUH
TrOCYJapCTBEHHBIN CITyXaIllUi 03HAKOMIIEH IOJ PO-
CIIUCh, JOBOAMUTCS JI0 CBEIECHHUS TOCYJapCTBEHHO-
ro ciyxamero. Konuu nomKHOCTHOW HMHCTPYKLIUU
BpPYy4aloTCs TOCYAApCTBEHHOMY CIIy)KallleMy U €ro
BBIIIECTOSIIEMY PYKOBOIUTEIIO.

[IpaBa rocymapCTBEHHOTO CIIy)Kalllero YCTaHOB-
neHsl cT. 14 u 15 3akona PM «O rocynapcTBeHHON
JIOJKHOCTH U CTaTyce TOCYAapCTBEHHOTO CITy Kallle-
To».

CormnacHo cT. 14 3TOT0 3aKOHA TOCYAapCTBEHHBII
CIyXaIlIUi UMeeT CIeNyIoUIie OCHOBHBIE TIPaBa:

a) paccMaTpuBaTh BOMPOCHI M MPUHUMATH pelle-
HUS B TIpefieNiaX CBOCH KOMITETCHIIHH;

b) B mpenenax cBoei KOMIETEHIIUH 3apPaIiBaTh
Y TIOJIy4aTh OT APYTUX OPTaHOB MyOIUYHON BIIACTH,
a TaKkXke OT PU3NYECKUX U IOPUINICCKUX JIUI He3a-
BHCHMO OT BHJ1a COOCTBEHHOCTH M OpTaHU3alnOHHO-
MpaBoBO# (hopMBl HEOOXOTUMYIO HH(POPMAIIHIO;

C) 3HATh CBOM IIpaBa U 00S3aHHOCTH, 3aKPETUICH-
HBIC B JIOJDKHOCTHOM MHCTPYKIIUY;

d) pacnonaraTb HOpMaIBLHBIMHU YCIOBUSIMH TPyIa
Y TUTHUEHBI, 00€CTIeYNBAIOITIMHI COXPAaHEHHUE 310PO-
Bbs, GU3UYICCKON M TCUXUYECKOHN IEIOCTHOCTH, U
MOJIy4aTh OIUIAaTy, COOTBETCTBYIOUIYIO CIIOKHOCTHU
JIOJPKHOCTHBIX 00sS3aHHOCTEH;

¢) oopamarscs B [IpaBUTENBCTBO 110 TOBOAY CITY-
JaeB HapyIICHHs 3aKOHOAATEIbCTBA, OTHOCAIIETOCS
K TOCY/IapCTBEHHOM TOJDKHOCTH U CTAaTyCy rocyaap-
CTBEHHOTO CIIYXallleTo, 3a MCKIIOYeHHEM Tocyaap-
CTBEHHBIX CITY)KallliX, OCYIIECTBIAIOMHNX ACSITENb-
HOCTh B OpraHax MyOJIMYHON BJIACTH, YKa3aHHBIX B
nyakre d) wactu (2) ct. 8, koTophie BIpaBe obOpa-
IaThesl K PYKOBOAUTENAM COOTBETCTBYIOIIMX OpTa-
HOB IyOJIMYHO¥ BJIACTH;

f) moap30BaTHCS CTAOMIBLHOCTHIO B 3aHUMAaEeMOM
rOCyJapCTBEHHON JAODKHOCTH, @ TaKKe HUMEThb BO3-
MOYHOCTB MIPOJIBHIKEHHS 10 JIOJHKHOCTH;

g) MPenoCTaBIATh, PaOOTHUKAM W/WIH HX Tpel-
CTaBUTEISIM MHQOPMAIIUIO O 3aKOHOJATEIBHBIX I10-
JIO)KEHUSX B OTHOIICHWH PABEHCTBA BO3ZMOXKHOCTEH
W paBHOTO OOpaimeHus JUIs KCHITUH U MYXYUH B
paMKax CTPyKTYpBHIL.
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ComracHo cT. 15 3TOTrO 3aKOHA TPABO TOCyAap-
CTBCHHOT'O CJIy>Kalll€ro Ha BBIPAXXCHUEC MHCHUA TI'a-
PaHTHUPYETCA.

TocynapcTBeHHBIN CyKalMii MOXKET BbIpaXkaTb
odunraibHOE MHEHHE OpraHa ITyONWYHON BIAcTH
TOJIBKO B CIIydae, €CIIM YIMOTHOMOYEH Ha 3TO B COOT-
BETCTBUU C YCTAHOBJICHHBIMHU IIPOLEAYPaAMU.

T'ocynapcTBeHHBIH CilyKaluil MOJKET y4acTBOBAaTh
B MyOIMYHBIX MEPOTIPUATHAX U 0OCYKACHUAX, OyIy-
91 00sI3aHHBIM OOBSBUTE TIPU 3TOM, UTO BRIPAKAEMOE
UM MHEHHE He TMPEJCTaBISeT OPHUIHMAIBHYIO TOYKY
3peHHusl OpraHa IMyOJIWYHOW BIACTH, B KOTOPOM OH
OCYIIECTBIISIET ACATEIHHOCTb.

B niepuon ucrionmHeHus CIry>keOHBIX 00s13aHHOCTEH
TOCYNApCTBEHHBIA CIIyXalluil JOJDKEH BO3AEPIKHU-
BaThCA OT IMyOJIMYHOTO BBIPAKECHUS WM TPOSBICHUS
MOJIMTUYECKUX MPEANOYTEHUN U MOAJIEPKKUA KaKOU-
00 TApTHUU I OOIIECTBEHHO-TIOJIUTHISCKOM Op-
TaHW3AIINH.

[IpaBo rocymapCTBEHHBIX CIYKalIMX CO37aBaTh
podeCCHOHANBHBIE COI03BI M JIPYTHE OpraHU3aIun
¥ BCTyIaTh B HUX yCTaHOBJIEOHO CT. 17 3akona PM
«O ToCymapcTBEHHOH [TOHKHOCTH M CTaTyCce TocCy-
JTAPCTBEHHOTO CITY’KaIIero», KoTopas riacut: «lIpaso
TOCYIapCTBEHHBIX CITy)KAIIUX Ha O0beINHEHHE B TIPO-
(heccroHAIbHBIE COIO3BI TAPAaHTHPYETCS.

locynapcTBenHble ciyXkaime MOTYT CBOOOIHO
co3naBarb MpodecCHOHAIBHBIE COI03BI M BCTYNATh B
HUX.

TocynapcTBenHble ciryKalye MOTYT 00bEIHHSATh-
cs B MpodeCCHOHANBHBIC WIH JIPYyTHE OpPTaHU3aIlHH,
[ENTbI0 KOTOPBIX SIBIISIETCS MTPEJCTABIICHUE W 3aIlInTa
po¢eCCHOHANBHBIX HHTEPECOBY.

JlarHoe mpaBo rapanTHpoBaHO CT. 42 KoHCTHTY-
mu PM, mipuasiToit 29 utomns 1994 rona, cormacHo Ko-
TOpO#t 000K paOOTHUK BIpaBe Co3maBarh Ipodec-
CHOHAJIbHBIE COIO3BI M BCTYNATh B HUX JUIS 3aIIUTHI
CBOHX HHTEPECOB.

[IpodeccronanbHbie COIO3BI CO3MAIOTCS U OCY-
MIECTBIISIFOT CBOIO JIEITENTFHOCTh COTJIACHO CBOWM
ycTaBaM M B COOTBETCTBUH C 3akoHOM. OHH coneii-
CTBYIOT 3aIuTe MPOo(heCcCHOHANBHBIX, SKOHOMUYECKIX
Y COIMAJIBLHBIX HHTEPECOB PAOOTHHKOB. [6]

JesTenpHOCTS IPOGECCHOHATFHBIX COI030B PETy-
JUpyeTCs B OCHOBHOM 3akoHOM PM «O mpodeccuo-
HaJbHBIX coro3zax» Ne 1129-XIV ot 07.07.2000 roxa.
(7]

Crares 1 3akoHa PM «O mpodeccronanbHBIX Co-
103ax» OmpenenseT MpoecCHOHATBHBIE COIO3BI Kak
«OOIIECTBeHHBIE OPraHW3allii, OOBENWHSIONINE Ha
MIPUHIIKIIE TOOPOBOIBHOCTH (PH3UYESCKUX JIUII, CBSI-
3aHHBIX OOIIMMHU MHTEPECaMH, B TOM YHCIIE 110 POAY
WX JeSTeIbHOCTH, U CO3aBaeMbIe ISl 3AIIUTHI KO-
JIEKTUBHBIX ¥ MHIUBUAYAITBEHBIX TPOPECCHOHATBHBIX,
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SKOHOMHUYECKHX, TPYAOBBIX M COLMANBHBIX IMPaB U
HWHTEPECOB CBOUX YJICHOBY.

HdearensHOCTh MPOECCHOHANBHBIX COI030B PEry-
nmupyercst Korcrutynueir PM, 3akonom PM «O npo-
(becCHOHANBHBIX COM03aX» U JIPYTMMHU 3aKOHAMH, a
TaKKe MEXIYHAPOIHBIMHU aKTaMH, OIHON M3 CTOPOH
KOTOpBIX siBJsieTcs: Pecriybnuka Monosa.

ComnacHo vactu (2) ct. 2 3akona PM «O mpodec-
CHOHAJIBHBIX COI03ax» B CIIy4ae, €ClIM HallMOHAJIbHOE
3aKOHO/ATEIBCTBO O MPOQCOr03ax MPOTHBOPEUUT
MEXIYHAPOIHBIM aKTaM, OJHOU U3 CTOPOH KOTOPBIX
siBisieTcst PecnyOnka MosjoBa, IPHOPUTET UMEHOT
MEXIYHAPOIHBIE HOPMBEL.

OcHOBHBIE 005132aHHOCTH TOCYJApCTBEHHBIX CIIy-
JKaIMX yCTaHOBJEHHI CT. 22 3akoHa PM «O rocymap-
CTBEHHOM JOJDKHOCTH M CTaTyCe roCyAapCTBEHHOIO
CITy’KaIleroy.

Cormacuo yact (1) cT. 22 3TOTO0 3aKOHA TOCYIAP-
CTBEHHBIN CITy>KalllMd UMEET CJIEAYIOIINE OCHOBHBIE
00SI3aHHOCTH:

a) coOmomarb KoHCTHTYLHIO, JeHCTBYIOIIEE
3aKOHONATEIBCTBO, a4 TaKKe MEXKIyHApPOAHBIE J10-
TOBOPBI, CTOPOHOH KOTOPBIX siBIsieTcss PecryOrnika
Mornogsa;

b) HEYKOCHUTENBHO COONIONATh TpaBa U CBOOOIBI
rpaXkaaH;

C) OBITH JIOSITEHBIM K OpraHy IyOJMYHON BIIACTH, B
KOTOPOM OCYIIECTBIISIET AESATEIHHOCTE;

d) oTBeTCTBEHHO, OOBEKTUBHO M YETKO, WHMIIHA-
TUBHO W KOJIJIETHAIBHO HCIIOJHSTH BCE CITy>KEOHBIE
00s13aHHOCTH;

€) COXpaHiTh B COOTBETCTBMH C 3aKOHOM TrocyJap-
CTBEHHYIO TaliHY, a TaKkKe KOH(UIACHIMAIBHOCTh B
OTHONICHUU JICWCTBUM, CBEICHUM WJIH JIOKyMEHTOB,
CTABIIINX U3BECTHBHIMH €MY B CBSI3U C HCITOJTHCHHUEM TO-
CYAapCTBEHHOM JIOJDKHOCTH, 33 UCKITIOUeHneM HHpop-
MAITUH, TIPEICTABIIONICH 00IIEeCTBEHHBIA HHTEPEC;

f) coOnronate HOPMBI POPECCHOHATBLHOTO TIOBE-
JICHUS, IPETYCMOTPEHHBIC 3aKOHOM;

f') cobmronars monmokeHust yactu (2) ¢T. 7 3aKoHa
«O0 OlleHKe MHCTUTYIIMOHAJIBLHON HEMOIKYITHOCTI
Ne 325 ot 23 ngexabps 2013 rona;

g) coOIonare BHYTPEHHUH PACIOPSIOK.

CormacHo yactu (2) ct. 22 3TOro 3ak0Ha TOCY-
JAPCTBEHHBIE CIy)Kalllle — PYKOBOJUTEIH BBICIIETO
3BEHA, a TaK)Ke roCyIapCTBEHHBIE CITyKallle — PyKo-
BOJUTEIM O0SI3aHbBI MOOILPSITh MPEIIOKEHHUSI U 000-
CHOBaHHbIC MHHUIIMATHBBI MOIYMHECHHBIX, BHECCHHbBIC
B LIEJISIX YAyUIIeHHs pabOThI OpraHa myOInyHON Biia-
CTH, B KOTOPOM OHHU OCYILIECTBIISIOT IEATENEHOCTb.

Cormacuo yact (1) cT. 24 3TOTO 3aKOHA TOCYIAP-
CTBEHHBIN CITy’Kaluii 00sf3aH B COOTBETCTBHHM C 3a-
KOHOM TIPEJNICTaBIATh JACKIapanuio 00 UMyIIecTBE
JINYHBIX MHTEPECaX.
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CornacHo 4actu (2) cT. 24 3TOrO0 3aKOHa TOCyAap-
CTBEHHBIM CITyKamuii 00s3aH HEYKOCHHTEIFHO CO-
OJrofaTh TPABOBOM PEXHUM KOH(QIMKTa WHTEPECOB,
HECOBMECTUMOCTH, OTPAaHUYCHUH U MTOJJAPKOB.

Cormmacao wactu (1) cT. 25 3TOTO 3aKOHA JOK-
HOCTh TOCYAAapCTBEHHOIO CIIY)KaIller0 HECOBMECTH-
Ma ¢ JTF000H JIpyroil rocyaapCTBEHHON JOKHOCTBIO,
KpOME TOii, Ha KOTOPYIO OH Ha3Ha4eH.

CornacHo 4actu (2) cT. 25 3TOro0 3aK0Ha rocygap-
CTBEHHBI CIIy’KalllUil HE MOXET OCYLIECCTBIIATh UHYIO
OIJIaYMBAEMYIO JESITEIHHOCTh:

a) B OpraHax IyOJIMYHOM BIAaCTH — 32 U3BSATHAMH,
MIPEYyCMOTPEHHBIMU 3aKOHOM;

b) B OTBETCTBEHHOM rOCY/IapCTBEHHO JOIKHOCTH
WM B JIOJDKHOCTH B COCTaBe KaOMHETA JIUIA, UCTION-
HSIOIIETO OTBETCTBEHHYIO TOCYIAPCTBEHHYIO JIOJIK-
HOCTb, 32 MCKIIOYEHHEM CiIydas, KOTjaa CIIy>KeOHbIe
OTHOIIIEHNS MTPUOCTAHOBJIEHBI HA COOTBETCTBYIOIINI
MIEpPHOJ] BPEMEHH B COOTBETCTBHHU C 3aKOHOM;

C) TI0 WHAMBHUIYATbHOMY TPYAOBOMY WM HHOMY
IpakITaHCKO-TIPABOBOMY JIOTOBOPY, B XO3IHCTBEHHBIX
o0ImiecTBax, KOOIEpaTuBaxX, TOCYAAPCTBEHHBIX MU
MYHHLUTAIBHBIX TPEANPHUITHAAX, HEKOMMEPYECKHIX
OpraHu3aIsIX MyONMYHOTO VI YaCTHOTO CEKTOpa,
JeSITeTbHOCTh KOTOPBIX IMOIKOHTPOJIbHA, TIOI0TYETHA
WM CBsI3aHa MHBIM 00pa3oM ¢ KOMIIETEHIINEN opraHa,
B KOTOPOM OH OCYIIECTBIISIET 1A TEILHOCTD, 38 UCKITIO-
YEHUEM HAYYHOMW, IPENONaBaTEIbCKOM, TBOPUYECKON
JESITeTbHOCTH, IESTETHPHOCTH TI0 yYaCTHIO B IPOEK-
TaxX pa3BHUTHS, HAXOAAUIMXCS B chepe KOMIETESHIINH
oprasa, B KOTOPOM OH OCYIIECTBIISIET IEATENbHOCTD,
1 JIeSTETHFHOCTH 10 MPECTABUTENBCTBY TOCYIapCTBa
B XO3MCTBEHHBIX 00mIecTBax. [lopsimok coBMeneHus
3THX BUJIOB JIEATEFHOCTH C TOCYIapCTBEHHOMN JTOMIK-
HOCTBIO ycTaHaBnuBaeTcs [IpaBurenscTBOM;

d) B KaueCcTBe IKCIIEPTa, 3aHATOTO BO BHEAPSIEMBIX
3a MmpeJienaMu CTPaHbl MPOEKTaX, KpOMeE CITydaeB, KOoT-
J1a CITy»eOHbIE OTHOIIIEHHUS B COOTBETCTBUM C 3aKOHOM
MIPUOCTAHOBJIEHBI HA COOTBETCTBYIONIUH MTEPHO].

CornacHo cT. 56 3akoHa PM «O rocymapcTBeHHOI
JOJDKHOCTH U CTaTyce TOCYOapCTBEHHOTO CIy’Kalle-
rO» 3a HapyIIeHHE CIYy>XeOHBIX O00sI3aHHOCTEW, HOPM
MTOBEJICHNS, 33 IPUYMHEHHBII MaTepHaTbHBIN yIepo,
3a TIPaBOHAPYIICHHUS U MPECTYTUICHHSI, COBEPIICH-
HBIE B CIIy»eOHOE BpeMs WU B CBS3U C UCIIOIHEHH-
€M JIOJDKHOCTHBIX OOS3aHHOCTEH, TroCymnapCTBEHHBIN
CIy)XKalllui HEeCeT AWCHUIUTMHAPHYIO, TPaKIaHCKO-
MIPaBOBYIO, aIMUHUCTPATUBHYIO WM YTOJOBHYIO OT-
BETCTBEHHOCTb.

JucnurnrHapHas  OTBETCTBEHHOCTh  TOCyHap-
CTBEHHBIX CITy’Kall[X YCTaHOBJICHA CT. 57-60 BhITIICY-
Ka3aHHOTO 3aKOHa.

B cooTBeTcTBUM €O CT. 57 BBIIEYIIOMSIHYTOTO 3a-
KOHA IACUUILIMHAPHBIMY NIPOCTYIIKAMH SBIISIOTCS:
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a) HecoOroneHne rpaduka paboTel, B TOM YHUCIC
HEOIHOKPATHO JOIYyCKaeMble OTCYTCTBHE Ha paboTe
WIN OT03JaHue Ha paboTy 0e3 yBa)XHUTEIbHBIX MpPH-
YUH JTU00 yXON ¢ paboThl paHbIlle YCTAaHOBJIEHHOTO B
rpaduke paboThl BpeMeHH;

C) BMEIIATeIbCTBO B pellieHHe HEKOTOPBIX BOIIPO-
COB B 00X07] 3aKOHa;

d) HecoOmomeHnue TpeOOBaHUN O COXpPaHEHUHU
rOCYIapCTBEHHOHN TalHBbI WM KOH(QUACHIIUAILHOCTH
CBE/ICHUI, CTABIINX W3BECTHBIMHU TOCYIapCTBEHHOMY
CITy’KallleMy NPH UCIIOTHEHUH JOKHOCTH;

¢) HeoOOCHOBaHHBIH OTKa3 OT BBITIOJIHEHUS CIY-
KeOHBIX 3aJJaHUH 1 00sI3aHHOCTEMH, a TaKXkKe pacropsi-
KEHUU PYKOBOIUTEILS;

f) mocTosiHHBIE HEOPEXKHOCTH W/MIIM 3aTATHBAHHE
BBITIOJTHCHUS 3a/IaHUM;

g) IeficTBYS, HAaHOCAIINE YIepO aBTOPUTETY Opra-
Ha MyOJIMYHON BIIACTH, B KOTOPOM TOCY/IapCTBEHHBIH
CITy>KaIllUi OCYILECTBIAET NEATebHOCTb;

h) HapyIlIeHre HOPM MTOBEACHHS TOCYIapPCTBEHHO-
TO CITyXaIlero;

1) ocymecTBiIeHUe B pabouee BpeMsl JeHCTBHI T10-
JUTUYECKOTO XapakTepa, YKa3aHHBIX B 4YacTu (4) cT.
15;

j) HapyllleHHe TOJOKEHHH 00 OOSI3aHHOCTSIX U
OTPAHUYEHUSAX, YCTAHOBICHHBIX 3aKOHOM;

k) HapylieHue TpaBHW OpPraHH3allUM W TPOBEJIe-
HUsI KOHKYpCa, IPaBHJ OLEHKH MPOQECCHOHANBHBIX
JIOCTHKEHUH TOCYIapCTBEHHBIX CITY)KaIlHX;

1) npyrue neiictBus, KBaIHUPUIMPYEMBIC 3aKOHO-
JIaTeIbCTBOM O TOCY/IapCTBEHHOM TOHKHOCTH U TOCY-
JTAPCTBEHHBIX CIY)KAIMX KaK AUCHUTUIMHAPHBIE TIPO-
CTYIIKH;

m) HapyIIeHHEe MPaBUI U MPOLERYP, KaCAIOIIUXCS
WHUIIMAPOBAHUS, TIPOBEJCHUS U PETHCTPAllU TOCy-
JTAPCTBEHHOTO KOHTPOJIA MPEANPHHUMATEIHCKO Jes-
TEIBHOCTH.

B cootBercTBHU €O CT. 58 BBIMICYIIOMSHYTOTO 3a-
KOHA 32 COBEpILIEHHE TUCIUIUIMHAPHBIX MPOCTYIIKOB
Ha TOCYJapCTBEHHBIX CITy)KalllUX MOTYT Hajararbcs
CIIEIYIONIHE BUABI TUCIUITITHAPHBIX B3BICKAHUI:

a) MpeAyIpeKICHHE;

b) BBITOBOD;

C) CTPOTHI BBITOBOP;

d) npuocraHoBleHHE TIpaBa Ha TIPOABHKEHHUE I10
JIOJDKHOCTH B TE€YEHUE OTHOTO TOAA;

€) MPHUOCTAHOBJIECHHE IpaBa Ha TOBBIIIEHHE IO
CTYIEHSIM OILIaThl Ha CPOK OT OJHOTO JI0 ABYX JIET;

g) YBOJIbHEHHE C TOCYIapCTBEHHOM TOKHOCTH;

h) noHmwKeHne B JOIKHOCTH W/WIIM B KIIACCHOM
YHHE.

[opsimox mprMeHeHNsT AUCUUIUTMHAPHBIX B3BICKa-
HUH K TOCYJapCTBEHHBIM CITyXaIllUM YCTaHOBJIECH Ya-
ctsmu (1)-(13) c1. 59 BeIIIEyIOMSIHYTOTO 3aKOHA.
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JII/ICHI/IHJII/IHapHI)Ie B3BICKaAHHUA MOT'YT IIpUME-
HATBCA TOJIBKO B IIPEACIaX CPOKOB, YCTaHOBJICHHBIX
gacTeio (2) cT. 59 3akoHa PM «O rocymapcTBeHHON
JIOJDKHOCTH M CTaTyce TOCYJapCTBEHHOTO CITyXKarle-
ro», B COOTBETCTBUU C KOTOPOW IUCLMILIMHAPHBIE
B3bICKaHMsI HAJIAraroTCs HE MO3IHEE IIECTH MECSIEB
CO JHS COBEPIICHUS MPOCTYINKA, 32 HCKIIOUYCHHUEM
JUCIHUTITIMHAPHOTO B3bICKAHUS 34 HAPYIICHUE 3aKOHO-
JaTeiibCTBa O ACKJIapUPOBAaHNHU UMYIICCTBA U JIMYHBIX
HHTEPECOB, O KOH(bJ'II/IKTe HHTEPECOB U O IIPaBOBOM
PEXUME HECOBMECCTUMOCTHU U OFpaHquHHﬁ, KOTOpO€
HaJaraercsi He MO3[Hee IIEeCTH MECSIEB CO JTHS Ha-
CTYIUIEHUS! OKOHYATEIbHOCTH aKTa, KOTOPBIM YyCTa-
HOBJICHO COBEPIICHNE TUCIUILIMHAPHOTO MTPOCTYITKA.

Coracao dacta (3) cT. 60 BBIIICYITOMSHYTOTO
3aKOHA aJIMUHUCTPATUBHBIA aKT O HAJIOKEHUH JIHIC-
[UIUTMHAPHOTO B3BICKAaHUS MOXKET OBITh 00XKalOBaH
TOCYIapCTBEHHBIM CITY)KaIllM B aJIMUHUCTPATHBHBIN
CyIl B YCTAaHOBJIEHHOM 3aKOHOM TIOPSIIIKE.

Criopsl, BRITEKAIOIINE U3 aIMUHICTPATUBHBIX OT-
HOIIIEHUH, pACCMAaTPUBAIOTCS CyACOHBIMU HHCTAHITHSA-
MU B COOTBETCTBUH C MTPABUIIAMH, YCTAHOBICHHBIMHU:

1. 3akoHOM PM «O0 amMUHUCTPAaTUBHOM Cyzie» Ne
793-X1V ot 10.02.2000 roma; [8]

2. I'paxmaHCKUM TIPOIIECCYaTbHBIM KO/leKcoM Pe-
ciryomku Mommosa (manee — ['TIK PM) Ne 225-XV ot
30.05.2003 roxa. [9]

BeiBon. Otnensasie HopMel [TIK PM mpotuBo-
pedar oTaeNbHBIM HOpMaM 3akoHa PM «O06 agmuHM-
CTPaTHBHOM CYJIE».

Coracao gactu (1) ct. 2 I'TIK PM mopsimok pac-
CMOTpPEHHUSI TPAXKJAHCKHUX JIed B CyACOHBIX MHCTaH-
UsIX OOIIel IOPUCANKIMA M CIIEIHaTU3NPOBAHHBIX
CyneOHBIX WHCTaHIUAX ompenensercs KoHCTHTy-
et PecrryOommkn MonoBa, HACTOSIITAM  KOIEK-
COM W APYTHMMH OPTaHMYECKHMH 3aKoHaMu. Hopwmbl
TpaXkIaHCKO—TIPOIleCCyallbHOTO ~ TIpaBa,  CoaepKa-
mpecs B IPYTHX 3aKOHAX, JOIDKHBI COOTBETCTBOBAThH
OCHOBHBIM TonokeHmssM Konctutynmu PecrryOmmkn
MomnoBa 1 HaCTOSIIEMY KOIEKCY.

Yacts (1) ct. 2 I'TIK PM npotuBopeunt gacTH (2)
ct. 2 m ct. 278 T'TIK PM, a taxxe wactu (3) cT. 6 3a-
koHa PM «O 3axononarenbHbx aktax» Ne 780-XV ot
27.12.2001 rona.

CornacHo vacti (2) ct. 2 I'TIK PM B ciiyuae Ha-
JUYUs TPOTHBOPEUHH MEXITy HOPMaMH HAaCTOAIIETO
Koziekca u mojokeHusMu Koncturynuu PeciryOmmkn
MonnoBa npuMeHSIOTCs nonokeHus: Koneruryuuu, a
B Cllydae Pa3HOIIIACHH MEXIy HOpMaMH HAaCTOAIIETO
KOZIeKca W HOPMaMH JIPYroro OpraHN4ecKoro 3aKOHa
MIPUMEHSIOTCS TIOJIOKEHHS 3aKOHA, TIPUHATOTO TT0371-
Hee.

CornacHo ct. 278 T'TIK PM ucku B aiMUHHUCTpA-
TUBHBIA CYJ] PACCMaTPUBAIOTCS COOTBETCTBYIOIIMMU
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Cy/IeOHBIMM WHCTAHIIUSAMHU B OOIIEM TOPSJKE, Tpe-
YCMOTPEHHOM HACTOSIIIUM KOJEKCOM, C H3BATHIMHU
1 JIOTIOJTHEHUSIMH, YCTaHOBJIEHHBIMU 3aKOHOJIATENb-
CTBOM 00 aIMUHHCTPATUBHOM CYJIE.

Coracuo yactu (3) ct. 6 3akoHa PM «O 3akoHo-
JATeIBHBIX aKTax» B CIy4yac MPOTHBOPEUUS MEXKIY
HOpPMOH OOIIEro 3aKOHONATEIBLHOTO aKTa M HOPMOU
CHENHaIbHOTO 3aKOHOAATENBFHOIO aKTa, HMMEIOLINX
PaBHYIO IOPHIMYECKYIO CHITy, IPUMEHSEeTCS HOopMa
CIIEIMATBHOTO 3aKOHOATeNbHOTO akTa. [10]

TocynapcTBenHble ciyxalue, Kak MpaBHIO, MO-
I'yT O0OXKaJoBaTh AMCUUIUIMHAPHBIC B3BICKAHHS B ajl-
MUHUCTPATUBHEIHN CY/I.

[punoxenne k 3akony PM «O06 agmuHHCTpa-
TUBHOM cyne» llepedeHb o(dUIMaNBHBIX TrOCyHap-
CTBEHHBIX JIHI, MPEICTABISIONINX OCOObIC IMOJIHUTH-
YecKHe MM OOIIeCTBEHHBIE HHTEPECHI, HE IOra-
JAoIIKX Mo oOpalieHne B aAMUHUCTPATUBHBIN Cy/,
COZIEP)KUT TIEpPEUYEeHb JOIKHOCTEM TOCYJapCTBEHHBIX
CITyXKallliX, KOTOpPble He MMEIOT MpaBa o0paiiaTbes B
aJIMUHUCTPATUBHBIN CY]I.

B sr1ot Ilepeuens BXOaAT npencenaresns, 3aMeCTu-
TEIb MpeceaaTessl, Cyabs CyAeOHON HHCTAHIINH.

BoiBog. [Tonaraem, 4To cyJibU IOJKHBI UMETH pa-
BO 00pamiarbcs B a[MUHUCTPATHUBHBIN CYII, U TIOATOMY
nyHKT 5 IlepeuHst cnenyer OTMEHHUTb.

AJMUHHCTpaTHBHAs OTBETCTBEHHOCTb TOCYap-
CTBEHHBIX CITy’)KalllUX yCTAHOBJIEHA, B YACTHOCTH, CT.
297, 311, 312, 313, 351 Komekca Pecmybmuku Moi-
JoBa 0 mpaBoHapyteHusx (nainee — Koll PM) No 218-
XVI ot 24.10.2008 roga. [11]

B cootBerctBum ¢ yvacteio (1) ct. 297 Koll PM
HETPaBOMEPHBIM OTKa3 CIy)Kalllero opraHa, Haje-
JICHHOTO TIOJTHOMOYMSIMHA I10 HaJIOTOBOMY aJMHHH-
CTPUPOBAHMIO, B ITOCTAHOBKE HAJIOTOIUIATEIBIINKA
Ha HAJIOTOBBIA y4eT W BbIJade B COOTBETCTBUU C 3a-
KOHOJIATEIbCTBOM CBHJICTENILCTBA O IPUCBOCHUU (U-
CKaJIbHOTO KOJ1a; HENPaBOMEPHBII OTKa3 B BbIIaUe J10-
KyMEHTa O IOATBEP)KICHUN B3ATHS Ha y4eT OaHKOB-
CKOTO CYeTa HAJIOTOBBHIM OPraHOM; HEMPaBOMEPHBIN
OTKa3 B MH()OPMHUPOBAHUH HAJIOTOIIATEIIBIINKA O €T0
IpaBax ¥ 005S3aHHOCTSIX, a TAKXKE O ICHCTBYIOIINX Ha-
Jorax, cOopax M MOIUIMHAX, O MOPSAAKE U CPOKAX MX
VIUTaTBI © O COOTBETCTBYIOIINX HOPMATHBHBIX aKTax;
HENpOSIBJICHHE YBAXKUTEIFHOTO U KOPPEKTHOTO OTHO-
IIeHNs K HaJOTOILIATENbIINKY, €T0 MPEICTaBUTEINIO,
WHOMY YYaCTHHKY HAJOTOBBIX OTHOIICHHH, TO €CTh
peHeOpekeHHe WINM YMBIIIJICHHOE yMaJeHHe IpaB,
MHTEPECOB WIJIM TOCTOMHCTBA JIMIA; HETIPaBOMEPHBIN
OTKa3 B MMPEOCTABICHUN MTPEAYCMOTPEHHBIX 3aKOHO-
JIaTeIbCTBOM HAJIOTOBBIX JILIOT; OTKa3 B OeCIIaTHOM
o0eCIieueHNH HAaJIOTOILIATE bIINKA THIIOBEIMH (op-
MaMH HaJIOTOBOTO OTYeTa; HeoOOCHOBaHHOE TPeOo-
BaHWE COBEPIICHUS NIEUCTBUI U NPEJICTABICHUS Ha-
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JIOTOBBIX OTYCTOB, HeO0OOCHOBAHHBIN OTKa3 B BbIIa4e
[0 TIPOCKOe WM HEBbIJadya B yCTAHOBJICHHBIH CPOK
CBUJIETENIHCTBA O MOTAIIEHUH HAJIOTOBOTO 00s3aTeNb-
CTBa; HCOOOCHOBAHHBIN OTKa3 B MPHUEME U PETHCTpa-
MW 3asBJIICHUMA, COOOIIECHUH, KaJI00 U IPYyTHX METH-
WH BIIEKYT HaJoKeHHe mrpada B pazmepe oT 12 1o
18 yCTTOBHBIX €TUHUI] C JIMIIICHUEM T 0€3 JTUIIICHUS
MpaBa OCYIIECTBIATH ONPEACICHHYIO AEATEIbHOCTD
Ha CpoK OT 3 10 6 MecsIeB.

Cornacno gactu (2) ct. 297 Koll PM napymenue
CpOKa BpYUYEHHS HAJIOTOILIATEIBINNUKY U3BEIICHUS 00
yIUIaTe HaJIOTOBOTO 00S3aTeNhCTBA B CITyyae NCUHCIIe-
HUSl HAJIOTA WM TIONUTHHBI COTJIACHO 3aKOHOJIATENb-
CTBY OpPTraHOM, HAJEJICHHBIM MOJIHOMOYHUSMH IO Ha-
JIOTOBOMY aIMHHHACTPHUPOBAHHIO, BJICUET HAIOKECHHE
mTpada B pazmepe oT 12 10 18 yCIOBHBIX €IMHMII C
JUIIEHNeM Win Oe3 JIWIIEeHUS TpaBa OCYIIECTBIATH
OTIpeICTICHHYIO JACSITEILHOCTh Ha CPOK OT 3 110 6 Me-
CSIIIEB.

Cormacuo gact (3) ct. 297 Koll PM nHe3akoHHOE
MIPUOCTAHOBJIEHUE OTepaIliii 0 OAHKOBCKUM CUETaM
HAJIOTOTIJIATENBIIKA WM HE3aKOHHOE B3BICKAHHE Jie-
HEXHBIX CPEICTB ¢ OAHKOBCKHX CYETOB HAJIOTOILIA-
TENBIINKA; HE3aKOHHOE CIMCAaHHUe y HaJOTOIUIATeIh-
IIFIKa HAJIMYHBIX [IEHEeXKHBIX CPEICTB; HE3aKOHHOE
oOpamieHrne B3bICKaHWS Ha JIPyroe WMYIIECTBO WIIH
IeOUTOPCKYIO 33/I0JKEHHOCTD HAJIOTOTUIATEINBIINKA;
HapyIIeHNe YCTaHOBJICHHOTO 3aKOHOAATEIECTBOM IT0-
pSAAKa KOMIIEHCAITUH W/WITA BO3BpaTa CyMM H3IIHIIHE
YIUTaU€HHBIX HAJIOTOBBIX O0S3aTENIbCTB WM CYMM,
TOJUTe)KAIITIX BO3BPATy B COOTBETCTBHUH C HaJIOTOBBIM
3aKOHONIATEIILCTBOM, BIIEKYT HaJOKeHHWe mTpada B
pasMepe ot 24 10 30 yCIIOBHBIX €IWHHUII C JITUIICHAEM
i 0e3 JIMIICHUS TpaBa OCYMIECTBISATH OIMpeeeH-
HYIO JIEATEeNIbHOCTb Ha CPOK OT 3 MecsiieB 1o 1 roja.

Cormacao ct. 311 Koll PM Hapymenue ycTaHOB-
JIEHHOTO 3aKOHOZATEILCTBOM CPOKA BO3MEIIIEHHS Ha-
Jiora Ha J00aBIEHHYIO CTONMOCTD OCYIIECTBISIOIIIM
MTOTHOMOYHS TI0 HAJOTOBOMY aJIMHWHHCTPHPOBAHUIO
OpraHoM, B 00SI3aHHOCTH KOTOPOTO BXOIUT BO3MEIIIe-
HUE HaJjora Ha JI00aBIEHHYIO CTOMMOCTh, BJIEYET Ha-
JoXeHue mrpada Ha JOIDKHOCTHBIX JIUI] B pa3Mepe OT
60 110 300 yCIIOBHBIX €AMHMUII.

Cormacao cT1. 312 Koll PM yMBIIIUIEHHOE HCTIONb-
30BaHME CIY)>KEOHOTO TIOJIOKEHHS, BhIpa3uBIIEECs
B IOTNpaHUH OOIIECTBEHHBIX HHTEPECOB HIIM TIPaB
M OXpaHSEMBIX 3aKOHOM HHTEPECOB (U3NYECKHX WU
IOPUINYECKHUX JIUI, €CIH 3TO AESHUE HE COAECPIKUT
MIPU3HAKOB COCTaBa IMPECTYIUICHHS, BICUET HAJIOXKe-
Hue mTpada B pazmepe ot 30 10 90 yCIOBHBIX €u-
HUI| C JUIIEHHUEeM TIpaBa 3aHUMATb OIpe/IeICHHBIC
JOJDKHOCTH WITH TIPaBa OCYIIECTBISTh OMPENeIEHHYIO
JIeATeNTIbHOCTh Ha CPOoK OT 3 MecsieB 1o 1 rozaa.

Cornacho cT. 313 Koll PM cosepiiieHue neicTBus,
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SIBHO BBIXOJISIILIETO 32 MPEZeTIbl MPEI0CTaBICHHBIX 3a-
KOHOM TpaB M TOJHOMOYHUI M BBIPa3UBLIECTOCS B I10-
MpaHUX OOIIECTBEHHBIX HHTEPECOB WIIU MPAB U OXpa-
HSIEMBIX 3aKOHOM MHTEPECOB (PM3MUYECCKUX WIH IOpH-
JMUYECKUX JIUII, €CITU 3TO JAesSHHE HE COACPKUT MpH-
3HAKOB COCTaBa NPECTYIUICHUs, BICYET HAIOXKECHUE
mrpaga B pasmepe oT 30 10 90 yCIOBHBIX €IUHMIL
C JIMIICHHEM TIpaBa 3aHUMAaTh OIPEACICHHBIE JIOJK-
HOCTH WJIM TIPaBa OCYIIECTBISTh ONPEACTICHHYIO JIesi-
TENBHOCTh Ha CPOK OT 3 Mecs1eB Jo | rona.

Cornacto wact (1) ct. 313% KoIl PM Henexnapu-
poBaHKe KOH(IUKTA HHTEPECOB JHLIOM, pabOTaIOIIUM
B MyONUYHON OpraHW3alluy, B 3Ha4eHHH 3akoHa «O
JEKJIAPUPOBaHNH UMYIIECTBA U JIMYHBIX UHTEPECOB)
Ne 133 or 17 urons 2016 roma, BieUET HAJOXKCHUE
mrpada Ha pu3nUecKux Ui B pasMepe ot 45 mo 60
YCIIOBHBIX €JMHUI] ¥ Ha JIOJKHOCTHBIX JIMI] B pa3me-
pe oT 120 mo 180 yCIOBHBIX €IUHMII C JHIIICHUEM B
00ouXx cirydasx mpaBa OCYHIECTBISITh ONPECICHHYTO
JIEATEIBHOCT Ha CPOK OT 3 MecseB 10 1 roxa.

Coracuo ct. 313 KoIl PM 3aumncrienne Ha CIIyK-
Oy cyOBbeKTa qeKIapupoBaHKs HMYIIECTBA M JTHYHBIX
WHTEPECOB C HapyIIEHHEM MPAaBOBOTO PeXKUMa orpa-
HUYCHUH BJI€YeT HaNOXeHue mrpada Ha Guzndecknx
a1 B pasmepe oT 45 no 60 ycIoBHBIX €IUHUII, Ha
JIOJDKHOCTHBIX JUIT B pasMepe oT 120 go 180 ycnos-
HBIX €JMHUIl U HAa IOPUAWYECKUX JIUI[ B pazMepe OT
180 mo 240 yCIOBHBIX CAMHMII.

B cootserctBum co ct. 402 Koll PM mpaBonapy-
menus, npeaycMorpennsie cT. 297 u 311 Koll PM,
paccMarpuBaroTCsl OpraHaMu (pUHAHCOBOTO U HAJIOTO-
BOTO KOHTpOJIs MunncTepcTBa huHancoB PM.

[IpaBonapymienusi, mpexycMOTpeHHble CT. 312,
313, 313% Koll PM paccmarpuBarorcst Harmonass-
HBIM IIEHTPOM T10 60pKOE ¢ KOPPYIITHEH.

Cornacho ct. 351 Koll PM Hecobmonenue ciysxa-
HIMMH OpraHoB MyOnu4HON BiacTh 3akoHa «O (QyHK-
MOHUPOBAHMM S3BIKOB Ha TEPPUTOpPHU PecrryOnuku
MonpmoBa» BiedeT HalokeHHe ImTpada B paszmepe
oT 6 710 12 yCIIOBHBIX €IUHUI] C JIIICHUEM WU 0e3
JIMIICHUS TIpaBa OCYIIECTBISITh ONPEAETICHHYIO Aesi-
TENBHOCTh Ha CPOK OT 3 Mecs1eB 1o | rona.

[Tpu paccMOTpeHUH JIeN O IPAaBOHAPYIICHHUSX J0JI-
JKeH YYUTBIBaTbCs ycTaHOBJIEHHBIH CcT. 375 Koll PM
NPUHIXI IPE3yMITLIUN HEBUHOBHOCTY JINIA, IPUBIIE-
KaeMoT0 K a[MUHUCTPATHBHOW OTBETCTBEHHOCTH.

[Mopsinok oOxkaaoBaHUs pELICHHUH O IPUMEHEHUH
aJMMHUCTPATUBHBIX HaKa3aHUIl yCcTaHOBJIEH CT. 448
Kol PM.

Coracuo gactu (1) ct. 448 Koll PM mpaBonapy-
HINTEIh, TIOTEPIICBIINA HIIH UX TPECTaBUTENb, IIPO-
KypOp, €CJIM OH YYacTBYET B JiejIe O IPaBOHAPYILICHNH,
B CJIy4ae CBOETO HECOIIacus C pelIeHHEM KOHCTaTH-
pyrolero cyObekTa WM B cllydyae BHIHECEHUs pelie-
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HUA C HAPYIICHUEM YCTaHOBJICHHBIX HACTOAIIUM KO-
JIEKCOM TIPOIIECCYaIbHBIX HOPM BIpaBe 00XKaIoBaTh
BBIHECEHHOE T10 JENTy O MPaBOHAPYIIICHUH PEIICHUE.
Cpok 00aloBaHHS pELIEeHUS KOHCTAaTHPYIOIIETO
cyObeKTa cocTaBisier 15 gHel co JHS BBIHECEHHS
peui€Hus Wik — Jisi CTOPOH, HE MPUCYTCTBOBABIINX
Ha 3acelaHuM TI0 JIeTy O NMPaBOHAPYIICHUH, — CO JTHS
BPYUCHHA KOIIMH JAHHOIO PCUICHUSA B COOTBETCTBUM C
gacThio (8) cT. 447! Koll PM.

Coracuo vactu (4) ct. 448 Koll PM xanob6a Ha
BBIHECEHHOE TI0 ey O MPaBOHAPYIICHUH DPEIICHUE
MOJIAETCS B OpPTraH, K KOTOPOMY OTHOCHUTCSI KOHCTATH-
pyromui cyoseKT, paccMOTpeBIIniA aeno. He mo3nnee
TpexX JIHEH CO JTHS MOJaYH KaJI0Obl KOHCTATUPYIOIIUN
CyOBEKT HampapiseT kajgo0y M Marepuaibl jaeia o
MIPaBOHAPYIICHUH B KOMIIETEHTHYIO CYNEOHYIO HH-
CTaHITHIO.

JKanoba paccmarpuBaercsi CyJoM NIEPBOM UHCTaH-
IIUHA B COOTBETCTBHUH CO CT. 452-463 Koll PM.

Pentenue cyna mepBoi MHCTaHIIMU MOXET OBITh
00XaJIOBaHO B KAaCCAIIMOHHOM IOPSAJIKE COTIIACHO CT.
465-474 Koll PM.

bubauorpadus

1. O¢ummaneueii mommtop PM Ne 230-232 or
23.12.2008 r.

2. OdummansHpii  MoHUTOp PM Ne 106-108 ot
24.08.2000 r.

3. Odunmaneueiii Monutop PM. CneuumanbHbId BbI-
myck ot 01.01.2007 .

4. Odunmansaeii MoHUTOp PM. CrienuansHBIN BEI-
myck ot 08.02.2007 1.

5. Odunmaneapiii  MoHuTOp PM  Ne 164-165 or
04.10.2011 r.

6. OdurmansHeiii MoauTop PM Ne 78 ot 29.03.2016 .

7. Odmmansabiii MoarTop PM Ne 130 ot 19.10.2000 1.

8. Odunmaneupiii MoruTop PM. CrenmanbHBIA BBHI-
myck ot 03.10.2006 1.

9. OdummansHpii MoHuTOp PM  Ne 130-134 ot
21.06.2013r.

10. Opumansabiii Morutop PM Ne 36-38 ot 14.03.2002

11. O¢prmansabii Moautop PM Ne 3-6 ot 16.01.2009 1.
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noktopadT EBporneiickoro ynusepcurera MosoBebl,
(+373)69636764, zoianatalia@mail.ru

Natalia REBEJA,

doctoral student at the European University of
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JIO MUTAHHA PEAJIBALIIL KOHCTUTYIIMHOI'O ITPABA HA
MNEHCIAHE 3ABE3NIEYEHHS B YKPAITHI

Opect PAHEBUUY,
acmipaHT KageIpu CcoIiaIbHOTO TIpaBa
JIbBIBCBHKOTO HALlIOHATIBHOTO YHiBepcUTeTY iMeHi IBana dpanka

AHOTALIA
VY crarTi DOCHIIKYIOThCS MUTAaHHS peaji3anii KOHCTUTYIIHHOTO IpaBa JIIOAMHM 1 IpOMajsiHMHA Ha TNeHCiiiHe 3a0e3-
MIEYCHHS 33 3aKOHOIABCTBOM YKpaiHH. BHCBITIICHO MOHATTS, 3acO0HM Ta BHIM IEHCIHHOTO 3a0e3IeUeHHs K HEBil’ €MHOI
CKJIa[IOBOI COIiabHOTO 3a0e3medeHHs HaceneHHs. [IpoaHanizoBaHO HOPMATHBHO-TIPABOBI aKTH, MOKIWKAHI CIPHUATH
peaizalii mpaBa Ha NeHCiiiHe 3a0e3neueHHs. BcTaHOBIEHO, TAKOXK, 0COOIMBOCTI Ta OKpeceH] MpoOIeMH 3aKOHOIaBIOTO
peryJoBaHHS PAaBOBITHOCUH NEHCIIHOTO 3a0e3MeUeHHs AeIKNX KaTeropii rpoMa/isiH.
Kuro4ogi ci1oBa: nieHciliHe 3a0¢3MCUCHHS, TICHCIS, COIIAIbHUIA 3aXKCT, COIialibHE 3a0e3MeUCHHS, COIiaJIbHE MPABO.

TO THE QUESTION OF THE IMPLEMENTATION OF THE CONSTITUTIONAL RIGHT TO
PENSION PROVISION IN UKRAINE

Orest RANEVYCH,
Postgraduate Student at Department of Social Law Ivan Franko National University of Lviv

SUMMARY
Some questions of realization of constitutional right of the person and citizen to pensions under the legislation of
Ukraine are investigated in the article. The concept, means and types of provision of pensions as the integral component of
a social security of the population are highlighted. The normative legal acts aimed at promoting the implementation of the
right to pension provision are analyzed. It is also established features and outlined problems of legislative regulation of legal
relationship of pension provision of some categories of citizens.
Keywords: provision of pensions, pension, social protection, social security, social right.

REZUMAT

Unele chestiuni legate de realizarea dreptului constitutional al persoanei si cetateanului la pensie in temeiul legislatiei

din Ucraina sunt investigate 1n articol. Sunt evidentiate conceptul, mijloacele si tipurile de furnizare a pensiilor ca
parte integrantd a unei asigurari sociale a populatiei. Sunt analizate actele normative legale care vizeaza promovarea
implementarii dreptului la pensie. De asemenea, se stabilesc trasaturile si problemele evidentiate de reglementarea
legislativa a relatiei juridice a furnizarii de pensii a unor categorii de cetateni.

Cuvinte-cheie: furnizarea de pensii, pensii, protectie sociald, securitate sociala, drept social.

HOCTaHOBKa npoodaemu. [IpaBo Ha meHCIi-
He 3a0e3MEeUCHHs] HAJICKUTh 0 KOMILIEKCY
COLlIaNbHUX TIPaB JIOJUHHU 1 TPOMaJsSHWHA, AKi 3a-
Oe3nedyroTh ii iCHyBaHHS Micisl BTpaTW HEIO Ipa-
ue3natHocTi. Lle mpaBo MOKIMKaHE CTBOPUTH YMOBH
MarepiaJbHOTo 3a0€3MeYeHHsT 0COOH IUIIXOM Iepio-
JUYHHUX BUIUIAT MIEBHOI IPOIIOBOI CyMH — MeHcii. bes-
3alepeyHrM 3aJIMIIAETHCS Te, L0 peastialis npasa
Ha TeHCiiiHe 3a0e3MeYeHHsl TICHO B3a€MOIIOB’s3aHa
i3 MpaBOM Ha MpaLo, aJLKe TPYHAOBa AisIbHICTH 0CO-
OM BpPaxOBYETHCS MpPHU BCTAHOBJIECHHI IEHCIHHOTO
BiKYy, PO3paxyHKy po3Mipy cyMH MeHcii abo x s
3’CyBaHHA 1HIIMX COLiajIbHO 3HAYUMHX OOCTABHH 3
SIKUMU TIOB’ I3y €ThCSl BUHUKHEHHS Y Hel bOT0 MpaBa.
He MeHI BaknMBOIO MepeayMoOBOIO peaiizauii mpa-
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Ba Ha TIEHCiIHE 3a0e3neueHHs € HasgBHICTh SKiCHOTO
HOPMAaTHBHO-TIPABOBOTO 3a0e3MeUeHHs TTPABOBIIHO-
CHH TIOAO0 MpH3HAYCHHS (BUIUIATH, 3MiHH, Tepepa-
XyHKy) meHcii. Tomy, mpobnema peaiizallii mpaBa Ha
neHciitHe 3a0e3meyeHHs nomsrae abo y BiZICyTHOCTI
MPaBOBHX HOPM, fKi O Malu permaMeHTyBaTH IIO-
pAmoOK Horo 3mificHeHHs, abo 3akpiluieHH] y mim3a-
KOHHHAX HOPMAaTHBHO-TIPABOBUX aKTaX MPHUITUCIB, 110
Yyepe3 CBOI0 HETOCKOHAIICTh OOMEXYIOTh UM HaBiTh
CKacCOBYIOTh pealli3allifo TaKOTO MpaBa, YAM, OUECBHI-
HO, TIOPYIIYIOTHCS OCHOBOTIOJNOXKHI KOHCTHUTYIIHHI
rapaHTii coIianbHOTO 3a0€3MeYeHHS JIFOANHH.
AKTyaJIbHiCTh TeMH JOCJiIKeHHsI 3yMOBJICHA
BaYKJIMBICTIO JJIS1 KOYKHOT COITialTbHO PO3BHUHEHOT JIep-
JKaBW TIpaBa Ha MeHCiliHe 3a0e3MeYeHHs CBOiX rpoMa-
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JISTH Ta CTBOPEHHSI TapaHTii Horo peasizaiii, mo mpo-
CTEXKYEThCA SK B aKTax MIKHAPOJHOTO CIiBPOOITHU-
IITBA, TaK i HAIIIOHAJILHOMY 3aKOHOIABCTBI. Y 3B 513Ky
13 YUM, HArOJIOIIYEThCS BAXJIMBICTh Ta YHIBEpPCaJb-
HICTh IILOTO TIPaBa CepeJl COLliaIbHUX MPaB rPOMaJIsH
B yMoBax Tio0anizalii puHKY mpaili, sIKHid BKE 0XO0-
TUTFOE TPOMAJISTH HE JIMIIE OJHIET, a ICKITBKOX JIepiKaB
Ta XapaKTePU3y€EThCs MOCUIICHHSM TII00ai3aliiiHIX
MPOIIEeCiB cepe Mpale31aTHOro HaceneHHs. Biaraxk,
peasizariis mpaBa Ha TEHCIiHEe 3a0e3neueHHs B Ha-
[IOHATEHOMY 3aKOHOJIABCTBI € Ba)KITMBOIO TapaHTIEIO
NpU3HAYCHHs (BUILUIATH, 3MiHH, MEPEPaxyHKy) rpo-
MaJisTHaM MEHCIHHUX BUILIAT.

Cran jgocaimxedb. B HaykoBiii  JiiTepa-
Typi [0 TmHTaHb, WIO CTOCYIOTbCS MEHCIHHO-
ro 3a0e3nedeHHss B YKpaiHi y pi3HMH 4ac 3Bep-
tanucss Taki HaykoBui sk [ . Ilunumenko,
C. M. Cunuyk, B. f. Bypak, H. b. bonorina, C. M.
[Mpununko, b. I. Crawkis ta iHmi. OgHak, mo3a ysa-
TOI0 HAYKOBHX JIOCIIIKEHb 3IMIIMINCE PSIJI TeOope-
TUYHUX T4 NPAaKTHYHUX NpOOIIEM, sIKi BUCBITIIOIOTh-
cs y il cTaTTi.

Mera i 3aBaaHHs crarTti. Meroro crTarTi €
3’siICyBaHHs TUTaHb peaji3allii KOHCTUTYiIHHOTO Tpa-
Ba Ha MEHCIMHE 3a0e3eUYeHHs K HEBiA €MHOI CKia-
JIOBOI CHCTEMH COIiaIbHOTO 3a0e3MeYeHHs, a TaKOK
BCTaHOBIICHHS 3aC001B Ta BU/IIB IIEHCiTHOTO 3a0e3Ie-
4YeHHs rpoMajisH. Jlo 3aBlaHb CTaTTi BAPTO BIAHECTH
BUSIBJIICHHS OCOOJTUBOCTEH Ta IIPOOJIEM PETYIIOBaHHS
MPaBOBIMHOCHH TICHCIHOTO 3a0e3neyeHHs, sKi 3Ha-
HITH CBOE MICIIe Y YMHHOMY 3aKOHOJIABCTBI YKpai-
HU.

Buxknaan ocHoBHoro marepiany. [IpaBo Ha nen-
ciiine 3abe3neyeHHs c(HOPMYIBOBAHO y CTaTTi 46
OcHoBHOro 3akony [ 1] sik BHJ colliajbHOTO 3a0e31e-
4yeHHs TpoMajisiH. e npaBo pearnizyeTbes y BUMAIKY
HACTaHHS BiMOBIAHOTO COIIAIBHOTO PU3HKY, a CaMe
JIOCSITHEHHST 0CO0010 MEHCIHHOTO BiKy, HACTaHHS 1H-
BaJiTHOCTI, BTpaTy rojyBaJbHUKA Ta 3 1HIIUX ITiJ-
CTaB BCTAaHOBJICHHX 3aKOHOM. Pa3oMm 3 TuM, 3rajiana
KOHCTHTYIIiHa HOpMa HE OTepy€ MOHITTAM “TIeHCIH-
He 3a0e3mnedyeHHs”, sike O MOBHOIO MipOIO BioOpaska-
JI0 3MICT 11p0T0 TpaBa. OcTaHHE 3HAXOAUTH CBOE 6€3-
nocepeiHe 3aKPIMJICHHS JIUIIE Y 3aKOHAX, 10 yXBa-
JOIOTHCS B MOPSAKY peamizarii ct. 92 Koncturyii
Vkpainu [1].

I xou, mpaBo rpomajsH Ha MEHCilHE 3a0e3mnedeH-
Hs1 Oe3nocepeIHbO He MporojionryeTsest y Konerury-
1ii HaImoi Iep>kaBy, HOTO 3MICT MOYKHA BU3HAYUTH 32
JIOTIOMOTOI0 CUCTEMHOTO aHali3y C(hOpPMYIbOBAHUX
y KOHCTHTYIIHUX HOpPMax NMPaBOBHX KaTeropiil co-
iaTbHOTO 3a0e3MeueHHsT Ta KOHCTUTYIIIHHOTO Iepe-
JIKy COIiaTbHUX PU3HKIB, HACTAHHS SKUX 3yMOBIIIOE
MpU3HAYCeHHA 1 BUIJIATY MEHCIN. [HImMMu cioBaMu, B
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MeXaxX IMPaBOBITHOCUH COIIAIEHOTO 3a0e3MeYeHHS
JIONVHY 1 TPOMAISTHIHA BUHUKAIOTH TIPABOBITHOCH-
HU TICHCIHHOTO 3a0€3eYCHHS.

IlepenyciM, mMpaBOBiIHOCHHM TEHCIHHOTO 3a0e3-
TIeYeHHs] BUHUKAIOTh Ha Ti/JCTaBl HOPM IIpaBa, SKH-
MH BCTaHOBIIFOKOTHCS HiI[CTaBI/I, YMOBHU Ta MOPAAOK
BUIUIATH TIEHCiH, a TakoX (PyHKI[IOHYBaHHS CHCTEMHU
neHciitHoro 3a6e3neyeHHs. [lo3a mpaBoM IHX BigHO-
CHH HEeMae, aJpke ix 3MicT HaOyB IOPUIMIHO 3aKpirie-
HO1 (pOpMH, Ta BUKIIOYHO 3aKOHAMH YKpaiHW BHU3HA-
qaroThes (HopMH 1 BUIU TIEHCIHTHOTO 3a0e3rneucHHS.
ToOTo0, M03a 3aKOHOJABYUMH MPHUITMCAMH TTEHCIHHIX
BiIHOCHH HEMAE.

Tomy, eHciitHe 3a0e3MeUeHHs] HEOOX1THO PO3IIIsI-
JaTu K KOMIIJIEKC HOPM IIpaBa, SIKI BCTAHOBJIIOIOTE
MiZICTaBH, YMOBH Ta TIOPSIOK BHILIATH MEHCIH 0CO-
0am, SKi 3a3HAIN OIHOTO i3 TAKUX COIIATEHUAX PH3U-
KiB, 3 SIKHM TIOB’SI3y€ThCSl BHHUKHEHHS TIpaBa Ha Ta-
KW BUJI COITIaTEHOTO 3a0€3EICHHS, BKIIOYHO 13 Ipa-
BaMH, 0OOB’SI3KAaMH Ta BiMMTOBITAIBHICTIO CYO’ €KTIB,
MOKJIMKAHUX 3a0€3MEIUTH Peari3allito boro Ipasa.

OCHOBHHM 3ac000M, 3a JOIIOMOI'OIO SIKOI'O 3iii-
CHIOETBCS TICHCIIHE 3a0e3IeUCHHS] TPOMAISTH € TPO-
moBi Bumiaty (mencis). I, Hacmpasmdi, y 4. 3 cT. 46
Koncturytii Ykpainu [1] #merbes came mpo “rieH-
Cif0”, M0 BKa3ye Ha Ii KIIOYOBY POJb B MEHCIHTHOMY
3abe3neueHHi rpoMasaH. BoHa OMa€eThCS Y KOHCTH-
TYIIIHHUX HOpMax sIK COITIaTbHUHN IIATIK, IO 3aCBiI-
9y€ CyTh 1 IpHU3HAYEHHS NEHCIHOTO 3a0e3meueHHs
TPOMaJIsiH, HOTO METY Ta 3aBAAHHS.

HesBaxkaroun Ha HasBHICTH y HayIli IIpaBa COIIi-
aTpHOTO 3a0e3TeUeHHs Pi3HUX MOTIIIIB Ha TTOHATTS
Ta O3HAKW IEHCIi, BCI BOHM BimOOpa)aroTh 11 COIIi-
aJbHUNA XapakTep, TOOTO OCHOBHE DKEPEINO JTOXOAY
TPOMAJISTH Ta OCOOIMBUH MOPSAOK MPU3HAYCHHS 1 BU-
IJIaTH 13 CHEIialbHO CTBOPEHUX IS IHOTO (hOHIIIB
a0o0 3 IHIIHX JHKEpeIT He 3a00pOHEHUX 3aKOHOM.

Bapro 3ayBakWTH, SKIIO 32 CBOEIO IPABOBOIO
MIPUPOIOI0 YCi MEHCIi MalOTh CIUJTbHI O3HAKH, TO 3a
cy0’exTaMu, IMiICTaBaMH Ta YMOBAMH BUILJIATH BOHHU
TOMJISIIOTECA Ha IeKiabKa BUAIB. HassBHICTH TOTO UM
IHIITOTO BUY TIEHCIT ¥ epykaBi BCTAHOBIIOETHCS BU-
KITFOYHOTO 3aKOHAMH 1 3QJIEKUTh SK Bill CyO’ €KTiB
MIEHCIHHOTO 3a0e3MeYeHHs, TaK 1 iX IOmepemHbol
TPYAOBOI TiSUTFHOCTI UM IHIMHAX COIIAIEHO 3HAYMMHX
00cTaBuH, 110 O€3MOCEPEIHBO BINTUBAIOTH HA 3a1po-
BaJKEHHS MIEBHOTO BHUTY TEHCII.

Ha croromui B VYKpaiHi yXBaJI€HO HHU3KY
HOPMAaTHUBHO-TIPABOBUX aKTiB, K PETYIIIOIOTH IPaBO-
BIIHOCHHU TIIEHCiItHOTO 3a0e3meueHHs rpomasH. Lle,
nepenycim, 3akonn Ykpainu: “llpo meHciitHe 3a0e3-
neueHns” [10], “IIpo 3araibHO000B’I3KOBE IeprKaB-
He meHciHe ctpaxyBanus’ [4], “IIpo meHciiine 3a-
Oe3nedeHHs 0Ci0, 3BITBHEHUX 3 BIHCHKOBOI CITY»KOH,
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Ta Aeskux iHmmx oci6” [9], “Ilpo 3axomu 1momo 3a-
KOHOJaBYOTo 3a0e3reucHHs pedopMyBaHHS MEHCIH-
Hol cuctemu’” [6], “IIpo meHcii 3a ocoONMBI 3acimyru
nepen Ykpainoro” [11], “TIpo migBuieHHs: MiHIMaITb-
HOTO po3Mipy neHcii” [13] ta iHii.

VY 1mux 3aKOHOAABUMX aKTax 3HAXOASTh CBOE 3a-
KpITUICHHS TaKi BUIY MEHCii: 1) TpynoBi: 3a BikoM (y
TOMY YHCJI1 Ha MUIBIOBUX YMOBaX); IO iHBAJIIHOCTI;

y pasi BTPATH TONYBANBHHKA; 33 BUCIYTY pomB 2)
HECTPaxOBi TPYJOBI MEHCIT; 3) T0IaTKOBI IEHCIT.

CTpaxoBHMHU TPYIOBHMH TEHCISIMH BBaXKAIOTHCS
IPOIIOBI BUIIIATH 0CO0AaM i3 CHCTEMH COLiabHOTO
CTpaxyBaHHS 32 HassBHOCTI NEBHUX FOPUANYHO 3Ha-
YUMUX YMOB. TakMMH YMOBaMH, 30KpeMa, MOXYTb
OyTH: NIEHCIHHWIA BIK, CTPaxXOBUI CTax Ta iHII 00-
CTaBHHU COIIAJILHOTO XapakTepy (TPyAoBe KaJilTBO,
npodeciiine 3axBoproBaHHs). CTpaxOBUMH IIi TEHCIT
HA3MBAIOTECS TOMY, IO CTOCYHOThCS oci0, siki 6epyTh
y4acTh y CHUCTEMi COL[IalIbHOTO CTpaxyBaHHs. SKIIo
ocoba Mpalroe Ha yMOBax TPYAOBOTO JOTOBOPY, TO
BIJIMIOBIJIHI BHECKHU CILIAYYIOThCSA poOOTOmaBIeM. A
camo3aiiHATI 0coO0M Ta (i3udHi 0COOH-TIANPUEMIIE
MAalOTh NPABO CIUIAYYBaTH X CAMOCTIHHO.

BonHouac, TpymoBa AisUTBHICTH TPOMAIsIH Mae
OpUMYHE 3HAYCHHS ISl BCTAHOBJICHHS iX TMEHCIH-
HOTO BiKY (3arajbHOTO, MJIBIOBOTO), TPYIOBOTO KaJli-
1TBa 200 K MpodeciifHOro 3aXBOPIOBAHHSI, 3 HACTAH-
HSIM SIKUX BUHUKAE MTPABO Ha MEHCIHEe 3a0e3eYeHHs.
[Ipu 1poMy, po3Mip MEHCIHHUX BHILIAT MEPEBAKHO
3aJieXarhb BiJl pO3Mipy MOMEpeaIHbOl 3apo0iTHOT ia-
TH 0COOH.

Hanpuknazn, y crarri 26 3akony Ykpainu “IIpo
3araJibHOOOOB’SI3KOBE JIepIKaBHE TEHCIHE CTpaxy-
BaHHS BU3HAYCHO YMOBHU TPHU3HAYCHHS TPYIOBUX
neHciit 3a BikoMm. Tak, 0coOM MaloTh MpaBo HA MPH-
3HAUEHHS TICHCIT 3a BIKOM TiCTS JOCSTHEHHS BIiKY
60 poKiB 32 HasBHOCTI CTPaXOBOTO CTaXXy HE MCHIIIE
15 poxkiB mo 31 rpyguas 2017 poky. A mouynHarO4Y 3
1 ciunst 2018 poky mpaBo Ha MpU3HAYCHHS TICHCIT 32
BIKOM ITiCJIsl JOCATHEHHS BiKy 60 pOKiB MalOTh 0COOH
3a HasBHOCTI CTPAaxOBOTO CTaxy, KU BU3HAYAETh-
Csl y 3aJIeKHOCTI BiJl KaJCHAAPHOTO POKY BUXOAY Ha
MIeHCiI0, 30KpeMa, 3 1 ciung 2018 poky mo 31 rpymus
2018 poxy — He MeHIIe 25 pokis [4].

He MeH1I BaXIMBUMH € TIEHCIT 32 BIKOM Ha MIBro-
BHX YMOBaX, 30KpeMa, Ha IPU3HAYCHHS TAKUX TTEHCIH
MAarOTh IIPaBO HE3aJIEKHO BiJI MiCIISI OCTAaHHBKOI pOOOTH:
a) MpaliBHUKH, 3alHATI TOBHUH pOOOYHit IEHb Ha ITiJI-
3eMHHUX p000Tax, Ha poOOTaX 3 0COOIUBO K1 UTHBUMHU
10CcO0IMBO BAXKKIMH YMOBaMH TIparli, —3a CIUCKOM No
1 BUpOOHHIITB, POOIT, Mpodeciii, mocas i MOKa3HUKIB,
3arBepmkyBaHuM Kabinerom MiHicTpiB Ykpainw, i3a
pe3yiIbTaTaMu arecrarlii poOodnuX MicIb — MICHS J0-
csarHeHHs 50 poKiB 1 mpu cTaxki poOOTH HE MeHIIe 25
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POKIB y 4OJIOBIKiB, 3 HUX He MeHIe 10 pokiB Ha 3a3Ha-
4eHnX poboTax, i He MeHIIe 20 POoKiB y JKiHOK, 3 HUX
He MeHIIe 7 pOoKiB 6 MICSIIiB Ha 3a3HAYEHUX poOOTaX;
0) mpaIriBHUKH, 3alHATI MMOBHUH poOOUYMil ACHH HA
1HIMX poOoTax i3 MIKiATUBUMH 1 BAXKKIMH YMOBaMHU
Tpaiii, — 3a criuckoM Ne 2 BUpoOHHUITB, pobiT, mpode-
cili, ocaJl i TTOKa3HMKIB, 3aTBepKyBaHNM Kabine-
ToM MiHicTpiB Ykpainw, i 3a pe3yiapraTaMu aTecTaii
poOOYNX MICIh — TICIs AOCATHEHHS 55 POKiB 1 pH
cTaxi podotu He MeHIIe 30 poKiB y YOJOBIKIB, 3 HUX
He MeHme 12 pokiB 6 MICAIIB Ha 3a3HaYEHUX POOO-
Tax, 1 He MeHIe 25 PoKiB y JKiHOK, 3 HAX HE MEH-
me 10 pokiB Ha 3a3HaUYEHUX POOOTaxX Ta MEAKi iHIIII
kareropii mpamiBHUKIB (cT. 13 3akony Ykpaiam “TIpo
rieHciliae 3abe3neueHusn”) [10].

[Ipu mpoMy, SKIIO AT TpW3HAUYCHHS IICHCIT 3a
BiKOM OO0OB’SI3KOBOIO € HAsIBHICTH IBOX YMOB — JIO-
CATHEHHS TEHCIHHOTO BIKYy Ta CTaXXy POOOTH, TO JUIS
TIPU3HAYCHHSI TICHCIH 3a BIKOM Ha MUIBTOBUX YMOBax
HEOOXITHIM € BCTAHOBJICHHS JOAATKOBHUX IOPIBHIHO
3 BKa3aHUMH 0OCTaBHHAMH (CIICMIAILHOTO TPYIAOBO-
TO CTaxy, yMOB pOOOTH, P&XKHMY POOOTH i T.1I.). Sk
BHJIA€THCS, TaKi TOMATKOBI YMOBH HE € PIBHUMH IS
KaTeropiil mpamiBHUKIB, IO MAIOTh MIPABO HA TAKUi
BHJI TICHCIT Ta y JCIKUX BHUIMAAKaX M030aBIAIOTH iX
peamizamii CBOro InpaBa Ha TPW3HAYAHHS IUJIEIOBOT
MeHcii.

Hampuknan, y ct. 13 3akony Ykpaiam “IIpo nen-
cifine 3a0e31evYeHHs’” BCTAHOBJICHO Te, IO TIPaBoO Ha
TIPU3HAYCHHSI TTEHCI] 3a BIKOM Ha IMUJIBIOBHX YMOBax
MAarOTh JKIHKH, 3aiHATI TTPOTATOM IIOBHOTO CE30HY Ha
BHPOIIYBaHHI, 30UpaHHi Ta micaa30upanpHiil 00po0-
ITi TIOTIOHY, — ITICJIS TOCSATHEHHS 55 POKIB 1 IPH CTaxI1
3a3HadeHoi podotu He MmeHmre 20 pokis [10]. Taka ka-
TETOopis MPaIliBHUKIB 3 OIVISAAY Ha 3aKOHOMABYI TIPH-
TIACHA MOXE TPABOMIPHO CIIOMIBATHCS HA OTPUMAaHHS
MMIJTEIOBOT TICHCIT 32 YMOBH JOCSITHEHHS BU3HAYECHOTO
BiKY Ta HasIBHOCTI CTaKy pobotu. BomHouac, mst mpa-
MiBHUKIB 9ns podoTa rmependadena CrmckoM Ne 1 ta
Ne 2 BHpoOHHUIITB, poOiT, Mpodeciii, mocay i moKas-
HUKIB, KpiM BIKy Ta CTaxy poOOTH Ha Iocanax, Ie-
pendadeHnx CIUCKaMK, HEOOXiTHUMH YMOBaMH IS
MIPU3HAYCHHSI ITCHCIT 32 BIKOM Ha IMIJILIOBUX YMOBaX €
HasBHICTB pe3yJIETaTiB aTecTallii poOOIHX MiCIlb.

Y cBOIO Yepry, IpoBEACHHS aTecTallii poOodmx
MiCIlb HAJEKUTH 10 00OB’S3KIB poOOTOHABIlA (CT.
13 3.V. “Ilpo oxopony mpari”) [8], 1 HE TpoBenEH-
HS OCTaHHIM TaKoOi arecTamii IOPUIUIHO 1030aBIIsie
MOJKJIMBOCTI TIpAIliBHUKA Y TTONAJBIIOMY Ha MpHU3HA-
YeHHs TIeHCI] 3a BiKOM Ha MUTBroBUX yMoOBax. [HIm-
MU CIIOBaMH, pealli3aiis IpaBa Ha MIBIOBY MEHCII0
nepedyBae y B3a€MO3B’sI3Ky i3 T0OPOCOBICHICTIO TTO-
TIepEeHIX Aii poOOTOMABIIA MIOMO IMPOBEACHHS aTec-
Tamii poboYnX MICIh Ta HaJEKHOTO OQOPMIICHHS iX
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pesynerariB. Konum x Takoi arecraiii He Oyio, mpa-
[iBHUKH HE HAOyBalOTh ITpaBa Ha TICHCIIO 32 BIKOM Ha
MiJIbrOBUX YMOBax 1 MOTO peastizailisi TOAl € HEMOX-
JIMBOIO.

Bapro 3ayBaxkuTH Te, IO MEPETiK BHPOOHUIITB,
poO0iT, mpodeciii i mocan Ha poOOTax i3 MIKIIMBUMU
1 BOKKHUMH YMOBaMU TIpalli BCTAHOBIIIOETHCS CITACKA-
MU, 5IKi 3aTBepAXKYI0Thcst Kabinetom MiHicTpiB Ykpa-
fau [5]. Lli criucku MicTAThH MEpeNtik Mocaj, Ha SKUX
3a 3BUYHHX YMOB € IIKIJUIMBI 1 BayKKi YMOBH Tpari,
SK HaIllPUKJIAJl, EJIEKTPOTra303BapHUKH, 3aiHSATI pi3aH-
HSIM Ta PYYHUM 3BaprOBaHHSM Ha HalliBaBTOMAaTHY-
HUX MAIIMHAX 3a3HaBaTHMYTh BIUIMBY LIKiJJIHBOTO
cepemoBuIIa. | MPOBEe/ICHHST UM HEMIPOBECHHS aTec-
Talii He MOXe MiATBEPIKYBaTH 1X MPaBO Ha MEHCIIO
3a BIKOM Ha MMUJIbTOBUX YMOBAX, aJKE 3BapIOBaHHS 3a-
BXJIM TATHE 33 COOOIO IIKIIMBUIA BIUIUB Ha 37I0POB’ s
npariBHAUKA.

Be33anepeuHo pe3ynabraTd arecrailii  poOOUMxX
MICI[b MTOBHHHI BUKOPHCTOBYBATHUCS JUIsi BCTaHOB-
JieHHs (aKTOPiB | NPUYNH BUHUKHEHHS HECTIPHSITIIN-
BUX YMOB TIpalli, KOMITJICKCHOI OI[IHKU (haKTOpPiB BU-
POOHHUYOTO CepeIOBHIIA 1 XapaKTepy mpaili Ha Biaro-
BIJJHICTh IXHIX XapaKTEPUCTHK CTaHIApTaM Oe3MeKH
npaii, OymiBeJIbHAM Ta CaHITAPHUM HOPMaM i IpaBu-
JlaM, yCTaHOBJICGHHS CTYTIEHS IIKiUIMBOCTI W Hebe3-
MEeYHOCTI Tpani Ta i XapakTepy 3a TirieHiYHOI0 Kila-
cudikaiiero ta iHmux [14]. OnHak, ix 000B’s3K0BE
BUKOPHUCTaHHS ISl BH3HaueHHS (IIiITBEPKECHHS)
npaBa MpaliBHUKIB Ha MUIBroBe TEHCiiiHe 3a0e3re-
YeHHS 3a POOOTY y IIKIJIMBUX 1 0COONMBO BaKKUX
yYMOBax TIpalli € HeJOIUIbHUM Ta O0OMeXye peaiza-
Iif0 TAKOTO TIpaBa.

[MoBepTarounch 70 BHIIB MEHCIH, SKi 3aKpiruieH]
y HaIllOHAJBHOMY 3aKOHOJIABCTBi, HACTYITHIMHU Bap-
TO BHJUIMTH HECTPaxOBi TpynoBi neHcii. Jlo Hux Ha-
JIeKaTh Ti TPOIIOBI BUIUIATH, SIKi TIPU3HAYAIOTHCS HE
y 3B’S3KY 13 MONEPEAHBOI0 YUACTIO OCOOHU y CHCTEMI
COLIIANBHOTO CTPaxyBaHHS, a BHACIIJOK BHKOHAHHS
HEIo MyONIYHKUX YW THIIUX BIaJHUX TPYIOBHX (QYHK-
i, Bumnara Takux neHciit nepeBakHO 31HCHIOETh-
Cs 3a PaxyHOK KOIITIB JIep>KaBHOTO ab0 MiCIIEBUX
OIOIKETIB.

30kpemMa, MpaBoM Ha MPU3HAYCHHS HECTPAXOBUX
TPYIOBUX IEHCIH HATUIAIOTHCA CY1, Iep>KaBHI CITy K-
0OBIIi, MPOKYPOPCHKI MpAI[iBHUKH, BIHCHKOBOCIYX-
OoBmi 1 iHmI Kateropii rpomansH. OxHaK, y 3B’ 3Ky
13 meHciitHo pedopmoro, mposeaeHoro B 2017 porii,
TaKi MeHCIi TOCTYIIOBO CKaCOBYIOTHCS, a 3aMiCTh HIX
BKa3aHUM 0Cc00aM MPU3HAYaTHMYThCS CTPAXOBI TPY-
noBi neHcii. Hampuxiazg, y ct. 90 3akony Ykpainu
“IIpo nepxxaBHy ciyx)0y” [2] y Oe3anbTepHATUBHOMY
MIOPSIIKY 3aKPIIUICHO Te, IO MEHCIHE 3a0e3MeYeHHS
Jep’KaBHUX CIY>KOOBITIB 3MIHCHIOETHCS BiAOBITHO
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1o 3akonHy Ykpainu “IIpo 3aramsH0000B’I3KOBE Aep-
KaBHe TneHciitHe cTpaxyBansas [4]. [lopsan 3 uum, y
3aKoHI 3QJIAMICHO MIESKi MEepeXiaHi MONOKESHHS IS
Jep’KaBHUX CITY>KOOBIIIB, sIKi HA JICHh HAOpaHHS YHUH-
HOCTI MM 3aKOHOM 3aliMaroTh TOCAJH JIEPKABHOT
CITy>kOH Ta MaloTh He MeHII 5K 10 poKiB cTaxKy Ha 1o-
cazax, BIIHECEHUX JIO BiMTOBITHUX KaTeTOpii moca
Jlep’KaBHUX CITY»KOOBITB, BU3HAUYCHUX CT. 25 3aKoHYy
VYipaiau “IIpo nepxaBHy ciryx0y” Bim 16.12.1993 p.
[3] Ta akramu Kabinety MinicTpiB Ykpainu. 30kpe-
Ma, BOHM MaloTh MPaBO Ha MPHU3HAYEHHS MEeHCIl Bij-
moBigHO 10 mpunuciB cT. 37 3akony Ykpainu “IIpo
nepkaBHy ciyk0y” Bim 16.12.1993 p. [3] y mopsiaky,
BH3HAUEHOMY IS 0Ci0, AKi MarOTh He MeHII sk 20
POKIB cTaxXy poOOTH Ha Mocajax, BiATHECEHUX JI0 Ka-
TEropilt mocaa nep>kaBHUX CIYKOOBIIIB.

[ToniOHuit 6e3aIBTePHATUBHIM T X111 IO IPHU3HA-
YeHHS TICHCIH BUKOPHUCTOBYETHCS 3aKOHOMABIIEM U Y
3akoHi Ykpainu “IIpo HaykoBY 1 HAyKOBO-TEXHIUHY Ji-
SUTBHICTE” [7], me y ¢T. 37 HaeThes po Te, 110 MEeHCIH-
He 3a0€3IeUYeHHs HayKOBUX (HAYKOBO-TIEIATOT19HHUX )
MIPAIiBHUKIB 3IIHCHIOETHCS BIAMOBITHO 10 3aKOHY
VYipaian “TIpo 3araasH0000B’SI3KOBE AepKaBHE ITCH-
ciiiHe cTpaxyBaHHs” [4].

[HmWMiA TOPSIIOK TTEHCIHHOTO 3a0e3eYCHHSI BCTa-
HOBJICHO JUISI TIPOKYPOPCHKHUX MpPAaIliBHUKIB. 3TiIHO
349, 1 ct. 86 3akony Ykpaiam “IIpo mpokyparypy”,
MIPOKYPOPH HAUIAIOTHCS TPAaBOM Ha TIEHCiiTHe 3a0e3-
MIEYCHHSI 32 BUCIYTY POKIiB HE3aJIeKHO BiJ] BIKY 3a Ha-
SIBHOCTI Ha JICHb 3BEPHEHHS BUCIYTH POKIB BCTAHOB-
neHoi 1uM 3akoHoM [15]. Taka meHcis mpu3HaYaeTh-
cs B po3Mipi 60 BiICOTKIB BiJf CyMH iXHBOI MiCSIHOT
(unHHO1) 3apOOITHOI IIIATH, O SKOI BKJIOYAIOTHCS
BCI BHIM OTIJIATH TTparli, 3 IKOi OyJI0 CIUIa4eHO €MHII
BHECOK Ha 3arajJbHO000B’SI3KOBE JCpKaBHE COIliahb-
He cTpaxyBaHHs, a 10 1 ciuas 2011 poky — cTpaxosi
BHECKH Ha 3aralbHOO00B  I3KOBE JepKaBHE TICHCiiTHE
CTpaxyBaHH:I, OJIeP>KyBaHO]I ITepe]] MicsIieM 3BepHEH-
HS 3a Ipu3HadeHHsIM TieHcii. ToOTo, meHcis 3a BUCITY-
Ty POKiB IepedyBae y B3a€EMO3B’ 3Ky 13 CIIaueHUMHU
BHECKaMH Ha 3arajhbHOO00OB’SI3KOBE JCpKaBHE COITi-
aJbHE CTpaxyBaHHsA, IO (GaKTUIHO MPHUPIBHIOE i1 10
CTPaxoBOi TPYMAOBOI IEHCII.

Ille omwH MWiAXim MO0 PEryTIOBAHHS MPABOBITHO-
CHH TICHCItHOTO 3a0e31eueHHsT BUKOPHUCTAHO 3aKOHO-
nmaBieM 1 s cynaiB. Y 4. 1 cr. 142 3akony Ykpainu
“IIpo cymoyctpiit i craryc cynmiB” [17] Bu3HaueHO
aJbTEPHATHBHI BUIYM TIEHCIHOTO 3a0e3reueHHs Cy/-
ni. Tak, cynas, KUl BUAIIOB y BiACTaBKY, MICHA J10-
CATHEHHS YOJIOBIKaMH BiKy 62 POKiB, XKIHKaMH — TIeH-
CIHOTO BiKYy, BCTAHOBJIEHOTO CT. 26 3akoHy YKpaiHu
“IIpo 3arampHOOOOB’SI3KOBE Hep)KaBHE TICHCiiTHE
cTpaxyBaHHs [4], BUIUTa4yE€ThCA TICHCIT HA yMOBAaX,
BH3HAYEHUX 3a3HaYeHUM 3aKOHOM, a00 3a ioro Bu0O-
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POM IIOMICSIYHE JOBIiYHE rpOIIOBE yTpuMaHHA. [Ipu
LBOMY, BAPTO 3BEpHYTH YBary Ha Te, 110 3/1iHCHIOBATH
BUOIp MiXk MEHCIEI Ta MOMICIYHUM JIOBIYHUM TPO-
LIOBUM YTPUMAaHHSIM BIIPaBi Cy[Jsl, SIKH BUHIIOB Yy
BIJICTaBKY. A CyaJi, HAPUKJIAJ, 3BIILHEHI 3 TIOCAIU
y 3B’SI3KY 13 BANHEHHSIM 1CTOTHOTO JUCIUILTIHAPHOTO
MPOCTYIKY, TpyOOro 4M CUCTEMAaTUYHOTO HEXTyBaH-
HsI CBOIMM O0OB’SI3KaMH Y 3 1HINMX IIiCTaB, BU3HA-
YEHUX 3aKOHOM MaroTh MPaBO JIMIIE HA MPU3HAYCHHS
CTpaxoBOi TPYIOBOI MeHCIi, nepeadaueHoi 3aKoHOM
VYkpainu “IIpo 3aranpHO000B’I3KOBE JACpPKABHE MEH-
ciiiHe crpaxyBaHHsa" [4].

Ha BigMiHy BiZ cTpaxoBoi TpymoBoi MeHCIl, miJ-
CTaBU Ta YMOBH IPU3HAYEHHS 1 BUIUIATH IIOMICSY-
HOTO JIOBIYHOTO T'POILIOBOTO YTPUMAaHHS CYIJl Y BiJl-
CTaBI[l BU3HAYAIOTHCS BUKIIOUHO 3aKOHOM YKpaiHu
“Ilpo cymoyctpiii i craryc cynmis” [17]. o iHmmx
0COONMMBOCTEH LIOMICSYHOTO JOBIYHOTO T'POIIOBOTO
yTpUMaHHS BapTO BiJHECTH Ti, IO BOHO BHILIAYy-
€Tbesl B po3Mipi 50 BiZICOTKIB CyAIiBCEKOT BUHATOPO-
JM CYIII, AKUW Mpalfoe Ha BIANOBIIHIN mocai, a 3a
KOYKHHUH MOBHMI PIK poOOTH Ha MOCaai Cy[l MOHA
20 pOKiB pO3Mip MIOMICSYHOTO JOBIYHOTO TPOIIOBOTO
yTpUMaHHS 30UIBIIYETHCS HA JBa BiJICOTKH TPOLIO-
BOTO yTpuMaHHs cymii. Takoxk, HOTO BUILIATA 3MiM-
cHroeTses opranamu [lenciiinoro hoHny Ykpainu 3a
paxyHOK komTiB J{ep:kaBHOTO OrO/HKETY YKpaiHu.

I, HapemnTi, OCTaHHIM BUJIOM IEHCI B YKpaiHi €
TaK 3BaHi JOAATKOBI MEHCIT, SIKi PU3HAYAIOTHLCS 1 BU-
IUTAYyFOTHCS OKPEMUM KaTeropisiM IpOMaJIsiH JI0/at-
KOBO JI0 OCHOBHOI JIepKaBHOI TEHCIi, 0 € rapaHTi-
€ro iX comianpHOro 3axucty. Jlo uncna Takux meHcii
HaJIeKaTh Ti, 110 MPU3HAYAIOTHCS TPOMAJSHAM, SIKi
MOCTPaX<aaau BHACT 0K YOpHOOMIIBCHKOT KaTacTpo-
(u Ha yMOBax Ta B MOPSIKY, BU3BHaUEHOMY 3aKOHOM
VYkpainu “IIpo craTyc i comiadbHHHA 3aXHCT rpoMa-
JISIH, SIKI MOCTpaKAaid BHACHIIOK YOpHOOMIBCHKOT
karactpodu” [16].

TakuM YUHOM, TIPABOBE PETYJIFOBAHHS YCiX BHIIE-
HaBEJICHUX BUIIB MEHCIHHOTO 3a0e3MeueHHs rpoMa-
ISTH 371MCHIOETHCS 3 YpaxXyBaHHSIM KOHCTHUTYIIIHHX
HOpM. Y cT. 92 Konctutyii Ykpainu [1] iizetscs mpo
T€, 0 BUKIIIOYHO 3aKOHAMHU YKpaiHH BU3HAYAKOTHCS
OCHOBH COIIaJIbHOTO 3aXHCTY, (POPMH 1 BHIU TICHCIN-
HOTO 3a0e3IedeHHS.

s xKoHCTUTYyMIHA HOpMa CIYTY€E IOPUIUTHOIO
TapaHTi€0 3AIMCHEHHS 3aKOHOAABUOI periiaMeHTa-
uii gopm 1 BUIIB MeHciliHOTO 3a0e3nedeHHs. [HI
CKJIaJIOB1 TICHCiiTHOTO 3a0€3MeueHHs MOXKYTh BH3Ha-
YaTucs MiJA3aKOHHUMH HOPMATHBHO-IIPABOBHUMH aK-
tamu. OfiHAaK, 3 OMIALY HA MPAKTUKY MiA3aKOHHOTO
HOPMAaTHBHO-IIPABOBOTO PETYIIOBAHHS OPSIIKY TIPH-
3HAYEHHS | BUIUIATH TPOMaJTHAM TIeHCiH, TOCTAaE TMo-
Tpeba y po3MUpPEeHHI MePeIiKy CKIaI0OBUX IMEHCIHHO-
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ro 3abe3nedueHHs], sIKi O 3aKPIIUTIOBATINCS BUKITFOYHO
3aKOHaMHU YKpaiHU.

Hanpuknan, y mocranosax llenciitHoro ¢onmy
YKpaiau TOBOJII YacCTO MICTATHCS TIPUIIACH, SKUMHU
0OMeXy€eThCsI peaizarlisi mpaBa 0coOH Ha TEHCIHE
3abesmedenns. [logiOHa mpakTHKa peryitoBaHHs Mpa-
BOBIJTHOCHH TIEHCIHHOTO 3a0e3MeueHHs 3yCTPiuaeTh-
cs 1 B ypsIOBHX MOCTaHOBaX. 30KkpeMa, [locTaHoBOIO
Ka6inery MinictpiB Ykpainu Bix 21 motoro 2018 p.
Ne 103 “IIpo mepepaxyHOK IEHCIH ocobaM, sIKi 3B1JTb-
HeHi 3 BICHKOBOI CITy)kKOH, Ta JESIKUM 1HIINM KaTe-
ropisim oci6” [12] 3MiHEHO MOPIBHSHO 13 TIPaBUIAMH,
BCTAHOBJICHUMHU 3akoHOM Ykpaiam “IIpo menciitne
3abe3mneueHHs 0ci0, 3BUIBHEHHUX 3 BIHICHKOBOI CITyXK-
0u, Ta MEAKUX iHMHX 0Ci0” CTPOKH TMEepepaxyHKy i
BHILIATH ITEPEPaxOBaHUX IEHCIH 0co0aM, sIKi MArOTh
MpaBO Ha TaKU{ TepepaxyHOK, YAM 3BY>KEHO 3MICT 1X
mpasa.

A 'y JIesKuMX BHITaKaX Ma€ Miclle HeIpH-
WHATTS YNOBHOBAXCHUMH Ha Te CYy0 €KTamMu
BIATIOBITHUX AaKTiB, 3 SKHMH TIOB’SI3y€THCA pe-
ajizamis TpaBa Ha TICHCiHHE  3a0e3redcHHS.
TyT, fimeTbcs PO HOPMATUBHO-TIPABOBI aKTH, IIIO IT0-
KJINKaHI BCTAHOBUTH MEXaHI3M peajizaiii mpaBa Ha
TIpU3HAYCHHS (TIepepaxyHoK ) MEHC11, BUALTICHHS (pO3-
TTOZTJT) KOIITIB Ha (hiHAHCYBaHHS ii BUIUIATH Ta IHIIII.
Hampuknan, y 4. 20 cr. 86 3akony Ykpaiam “IIpo
MIPOKypaTypy”’ 3aKpilICHO Te, [0 YMOBHU Ta TOpPS-
JIOK TIepepaxyHKy NpU3HauYCHUX TICHCIH MpalliBHUKaM
MIPOKypaTypu BHU3HadaroThcs Kabimerom MiHIiCTpiB
VYkpaiau [15]. Hopma momiOHOTO 3MicCTY MicTHIacs
1 y 3akoni Ykpainu “IIpo mepikaBHY ciykOy” Bif
16.12.1993 p [3].

Boanovac, eheKTHBHIMH KOHCTUTYI[IHHUMH Ta-
PaHTISIMH KOPHCTYIOTHCS CYIJIi IIOMO TpH3HAYSHHS
(mepepaxyHKy) OIOMICSIIHOTO JOBIYHOTO TPOIIOBOTO
yTpUMaHHS. 3 OTISAY Ha T€, 0 BUKITIOYHO 3aKOHAMU
Ykpainu BU3Ha9a€Thes cTaryc cyaaiB (cT. 92 Koneru-
Tymii Ykpaiaw), a MarepiaabHe 3a0e3neueHHs CYIIiB
IiCTIsT BUXOAY iX YV BIICTaBKYy € CKJIQJ0BOIO iIXHBHOTO
MIPaBOBOTO CTaTyCy, TO MPU3HAYCHHS (TTEPepaxyHOK)
Takoro 3a0e3MeYeHHs BU3HAYAE€THCSA BHKIIIOYHO 3a-
koHOM Ykpainu “Ilpo cymoyctpiit i craryc cymmiB”
[17].

BucnoBkn. IlimcymoBytoun BUITICHaBEACHE, He-
00XiTHO 3a3HAYUTH TE€, IO IMPaBO HA ICHCIHHE 3a-
0e3MneyueHHsI € BaXXIIMBOIO KOHCTUTYIIHHO-TTPABOBOIO
CKJIAJIOBOIO COIIaTbHOTO 3a0€3MeUeHHs HACETICHHS B
VYkpaini. [1ix mpaBom Ha TIeHCiiHE 3a0e3MeueHHS He-
00XigHO po3yMiTh mporojomieHy KoHcTuTymiero Ta
rapaHTOBaHy 3aKOHAMHU YKpaiHH IOPUINYHY MOKIIH-
BiCTh 0COOH, SIKa MOJATAaE B OTPUMaHHI (TIpH3HAYCH-
Hi, 3MiHi, IepepaxyHKy) NepiOAUIHNX TPOIIOBUX BH-
1T COI[IAIBHOTO XapakTepy, sIK MPaBWIIO ¥ PO3Mipi
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CHIBMiIpHOMY 3 TOIEpEAHIM 3apO0ITKOM (IOXOIOM),
y pa3i HaCTaHHS 3aKOHOJIAaBUO BH3HAYECHUX BUIIAJIKIB
(comianbHUX pu3HKiB). [Ipu IbOMY, TPOIIOBI BUTLIATH
COLIIANBHOTO XapaKTepy MaloTh 3a0e3neuyBaTy TiTHe
JKUTTSL 0cOOH, a y BUIMAIKaX NMPU3HAYCHHS neHcii 6e3
YPpaxyBaHHs MOMEPEIHBOI TPYIOBOI JISUTBHOCTI Bif-
MOBiJJaTH MiHIMaJbHUM COLiQJILHUM CTaHAapTaMm y
JiepIKaBi.

Peanizaniss KOHCTUTYLIMHOTO TpaBa Ha TIICH-
ciiiHe 3a0e3reueHHs B3IIMCHIOETBCS Yy TiCHOMY
B3aeMo3B’>13Ky i3 KOHCTHTyuiI‘/'IHI/IMM HOpMaMH, K1
3aKpIILTIOIOTh OCHOBHI HpaBOBl KaTeropiii meHciHo-
ro 3a0e3MedYeHHs JIOIUHN 1 POMaJIAHAHA, a TaKOK
MICTATBH TEepeIliK COliaJbHUX PU3UKIB, 3 HACTAHHIM
SKHX BUHHMKAE MTPABO HA MIPU3HAYCHHS 1 BUILIATY TICH-
cii. Takox, IIi HOPMHU CIYTYIOTh €(PEKTUBHOIO OpPU-
JMUYHOI TapaHTi€l0 3aKOHOAABYOI periaMeHTallii
¢opM 1 BHIIIB MEHCIHHOTO 3a0€3MEUYEeHHS MPOMAISH.
[Tpu upoMy, 3 OTIIsiAY HA CydacHi TEHACHIIT PO3BUTKY
MPaBOBIHOCHH TEHCIHOrO 3a0e3MedeHHs], MOCTae
Bce OlbIna norpeda y po3MHpeHHi KOHCTHTYLIHHOTO
MEPesIiKy MPaBOBiTHOCHH MEHCIHHOTO 3a0€3MeYeHH,
AKi O peraMeHTyBaJics BUKIIOYHO 3aKOHAMU YKpa-
iHH. A 1€, Y CBOIO Hepry, 3a0e3MeUnTh 30epe:KEeHHS
3MICTy Ta O0CATY KOHCTUTYLIHHOTO TipaBa Ha IEH-
ciiine 3a0e3reueHHs y BITYM3HIHOMY 3aKOHONABCTBI
Ta 3armodiraTiMe HerpaBOMIPHOMY HOTO 3BY)KEHHIO
(ckacyBaHHIO) Ha PiBHI MiJ3aKOHHOTO HOPMAaTHBHO-
MPaBOBOTO PETYIIOBAHHS.
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ELECTRONIC EVIDENCE IN ECONOMIC COURT
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SUMMARY

Modern society it is impossible to imagine without the informative computer systems. These systems have ability to
keep, to pass and carry digital information. Taking into account the level of the informative computer systems actual enou-
gh there is an institute of electronic proofs. The amount of electronic data that can come forward as proofs increases with
development of society and informative computer systems. A basic task to the court at the decision of dispute is all-round,
complete and direct research of proofs that presentation in a court. The analysis of legal institute of electronic proofs is
carried out in the article, description is given to this institute, identifies its main features and establishes the problems of
electronic proofs in economic court.

Keywords: electronic proofs, electronic information, electronic documents.

EJIEKTPOHHI JOKA3HU B 'OCIHOJAPCBKOMY CYIOUUHCTBI

Anbona HAHYEHKO,
ceKpeTap cyaoBoro 3acinaHas KuiBChbKOTO anessimiiiHOro rocrnoaapchbKoro Cyay

AHOTANIA

CydacHe CycHIBCTBO HEMOXKJIMBO YSBHTH 0e3 iH(pOpMAIiHHMX KOMIT IOTEPU30BaHUX cHCTeM. Lli cucTeMu MaroTh
MOXJIMBICTh 30epiraTd, IepenaBaTH Ta MepeHOCHTH IMppoBy iH(opMmaiio. BpaxoByiounm piBeHb iH(MOpPMAIIHHIX
KOMIT IOTEPH30BAHUX CHUCTEM JOCUTH aKTyaJbHHM € iHCTHUTYT €JICKTPOHHUX J10Ka3iB. KibKICTh €EKTPOHHNX NAHMX, SIKi
MOXYTh BHUCTYHIATH SIK JOKAa3H, 3pOCTAE€ 3 PO3BUTKOM CYCHUIBHHX 1 iHPOPMAIiHHIX KOMI IOTEpHUX cucTeM. OCHOBHUM
3aBIaHHSM Cy/ly MpH BHpIILIEHHI COpY € BceOiuHe, MOBHE Ta 0e3M0CepeHE AOCIIKSHHS J0Ka3iB, sKi MOJaHHI 10 Cyy.
B crarti 3711licHEHO aHai3 MPaBOBOrO IHCTUTYTY €JIEKTPOHHUX J0Ka3iB, HAJJAHO XapaKTEPHUCTHUKY BKa3aHOMY IHCTHUTYTY,
BUIJICHO HOT0 OCHOBHI O3HAKH Ta BCTAHOBJIEHO MPOOJIEMATHKY BUKOPUCTAHHS €JIEKTPOHHUX JIOKa3iB B TOCIIOAAPCHKOMY
CYIOYHHCTBI.

Kur04oBi ci10Ba: enekTpoHHI JOKa3H, CNCKTPOHHA iHPOPMAITis, eIeKTPOHHI TOKYMEHTH.

REZUMAT

Societatea moderna este imposibil de imaginat fara sistemele informationale informatice. Aceste sisteme au capacitatea
de a pastra, de a transmite si de a transporta informatii digitale. Avand in vedere nivelul sistemelor informatice informative,
existd un institut de dovezi electronice. Cantitatea de date electronice care pot aparea ca dovada creste odata cu dezvoltarea
societatii si a sistemelor informationale informatice. O sarcind de baza a instantei de judecata in cazul solutionarii litigiului
este cercetarea completd, completa si directd a dovezilor pe care o prezinta instanta de judecata. Analiza institutiei juridice
a probelor electronice se realizeaza in articol, se descrie acest institut, se identifica principalele sale trasaturi si se stabilesc
problemele probelor electronice in instanta economica.

Cuvinte-cheie: dovezi electronice, informatii electronice, documente electronice.

tatement of a problem. With the development

of information technology in judicial practice,
there all more often disputes in which electronic
proofs come forward as means of proofs.

In a general view “electronic proofs” are totality
of information that is kept in an electronic kind on
all types of electronic transmitters and in electronic
facilities. The feature of these proofs consists in
that they can not be perceived directly, but must be
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interpreted definitely and analysed by means of the
special technical equipments and software [1].

Analysis of recent research and publications.
The study of the Institute of electronic evidence was
devoted to the works of Bulgakov 1.V., Burganova
R.S., Blazhivska N.E., Bonner O.T., Branovitsky
K.L., Vershinina O.P., Vorozhbit S.P., Gorelov M.V.,
Luspinok D.D., Mitrofanova M.O., Rudiy T.V,
Tertyshnikova R.V. and others.
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However, in scientific literature only position is
absent in relation to electronic proofs, and research
of question in labours of foregoing scientists not
in a complete measure answer the modern state of
information technologies.

The purposes of the article. The purpose of
the study in this article is the Institute of electronic
evidence, the establishment of the problems of their
application in the economic process and proposals to
overcome the identified problems.

Presenting of the main material. Electronic
proof in the Economic procedure code of Ukraine
occupies an independent place at level with writing
and material proofs.

The prescriptions of part of a 1 article 96 of
Economic procedure code of Ukraine, that electronic
proofs is information in an electronic (digital) form,
that contains data about circumstances, that matter for
business, in particular, electronic documents (including
text documents, graphic images, plans, photos,
video and audio recording and others like that), web
sites (pages), text, multimedia and vocal messages,
metadata, databases and other data in an electronic
form. Such data can be kept, in particular, on portable
devices (load maps, mobile telephones and others like
that), servers, systems of reserve printing-down, other
places of maintenance of data in an electronic form
(including there is the Internet in a network) [2].

Consider some types of documents that contain
electronic information.

Scientific literature under an electronic document
determines a document that is created and can be
used exceptionally within the limits of the computer
informative system.

Article 5 of the Law of Ukraine “On electronic
documents and electronic document circulation”
stipulates that the information contained in the
electronic document must include the required details
ofthe document. Article 7 of the above-mentioned Law
provides that the original of an electronic document
is an electronic copy of a document with mandatory
requisites, including an electronic signature of the
author or a signature equivalent to his own signature
in accordance with the Law of Ukraine “On Electronic
Digital Signature” [3].

However, not all electronic documents can be used
as an original.

Documents that can not be in electronic form:

- a certificate of inheritance;

- a document which according to the law can be
created only in one original copy, except for the cases
of'the existence of a centralized repository of originals
of electronic documents;

- in other cases, established by law [4].
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As appropriately the professor noted A.T. Bonner,
any electronic document can be transformed into a
readable form. However after such transformation
he, essentially, stops to be electronic and becomes a
traditional document [5, p. 145]. Realization of such
transformation of electronic documents is related to the
envisaged legislation by research of writing documents
and necessity of storage of them in the case file.

However, even the usual paper form of electronic
documents does not guarantee leading to and research
of actual circumstances that are part of the subject of its
proof. This is due to the fact that when reproducing an
electronic document on paper, it is likened to written
proof. Butifithasalready been transformed into a written
form, then all the requirements applicable to written
documents aimed at guaranteeing the authenticity of
the latter begin to apply. Therefore, a written document
must contain all the necessary requisites, namely: the
name and location of its creator, stamps, signatures of
the persons who have concluded it, etc. However, all
these details are not required if the parties have chosen
the electronic form of making the document.

The least conflicting way of identifying electronic
documents is the use by parties of electronic digital
signature (hereinafter referred to as EDS) when
entering into contracts.

According to Article 1 of the Law of Ukraine “On
Electronic Digital Signature”, the electronic signature
is an electronic signature form obtained from the
cryptographic transformation of the electronic data
set that is attached to this set or is logically combined
with it and allows it to confirm its integrity and
identify the subscriber [6].

In accordance with part of a 1 article 3 of foregoing
Law of EDS in its legal status equates to a personal
signature (stamp).

That is, the presence of EDS on the document
eliminates all the risks associated with the electronic
form of documents and is a kind of guarantee. It is able
to ensure the authenticity of the information required
by the parties and provide the electronic document
with legal validity.

Another way of legalizing electronic documents is
to indicate in the text of the agreement the possibility
of using an electronic document.

Thus, for that, to use electronic documents as
valuable reliable proofs, it is necessary to follow the
rules of procedural law, as well as standard techniques
and methods for the collection, evaluation, research
and use of electronic evidence.

As for the characteristics of electronic documents,
then their specific features can be attributed:

1) the fact that they require the mandatory use of
special details;
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2) fixed on special electronic media;

3) the existence of a separate, recognized by
the participants in the electronic document flow
or approved by the competent authorities of the
procedure for converting digital data into a document
of the traditional regime;

4) impossibility of direct perception without the
help of special technical and software tools;

5) in its content, as a rule, electronic documents
are legal acts.

The largest form of electronic evidence on the
amount of information that can be used as evidence
is the information received from global information
systems (in particular, the Internet). An example is
the involvement by court information from Internet
sites to the case files, as information posted on official
web pages of public authorities, etc.

This type of electronic evidence should be
allocated as an independent form, based on the
following features:

1) Dynamic character. This feature can be viewed
in two aspects: firstly, from the point of view of the
dynamics of the existence of any information on the
Internet - today it can be present on a certain web page,
and tomorrow its owner can remove it and destroy
it, including along with the web page itself (domain
name). Secondly, direct use of network the Internet
for presentation of court of proofs often touches cases,
when information on the nature is dynamic: audio or
videotape recording;

2) As a rule, a transmitter of digital information
that keeps evidential information is very far from
the place of legal proceedings, therefore it is
impossible to submit the information medium to the
court. Consequently, the only method of research of
information is remained by a network the Internet,
which provides rapid connection between the
transmitter of information and the computer that a
court will use during research of proofs.

Another type of information is text, multimedia
and voice messages To them, in particular, belong
correspondence an e-mail, SMS/MMS report and
other. The separation of electronic messages into an
independent form of electronic evidence is due to the
following features:

1) As a rule, they do not use a digital signature
that complicates the identity of the sender and the
recipient;

2) Considerable difficulties in the actual
dissociating of electronic sheet as totality of digital
information from her transmitter for presentation in
a court;

3) Mostly, controlled from remoteness of place of
converting of digital information in a form suitable
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for perception a man, and places, where finds a server
that keeps such information.

Under multimedia messages, you can understand
the messages that are sent between mobile devices and
have multimedia content (image, sound, video, etc.).

Metadata as a kind of electronic evidence contains
information on social certainty, understanding of
the content, context and structure of the electronic
document. It is worth noting that metadata is a
mandatory element in the process of storing an
electronic document. In addition, the -electronic
document metadata has elements of legal process
evidence of the integrity of the electronic document
and its authenticity.

Anothertypeofelectronicinformationisthe database.
Under this type of information consider to count any
well-organized set of data that includes charts, tables,
presentations, stored procedures and other objects. The
data in the database are based on the data organization
model, that is, they contain them a description and may
contain means for processing them.

So, after analyzing the main types of electronic
evidence, it is possible with a confidence to highlight
electronic documents as main type of the indicated
proofs, that, in turn, have characteristic features are
certain. They include content, context, and structure.

The contents of an electronic document are text or
graphical parts documented information (information
about individuals, objects, facts, events, phenomena
and processes that he is folded).

The structure of an electronic document is its
component parts without which a coherent document
is impossible, which includes content, details and
carrier.

As for the details of the electronic document,
they should be placed in accordance with normative
standards. Usually distinguish five basic details:

- the name of the organization in which the
electronic document is created;

- the location of the organization (legal and postal
address - if available);

- the name of the document;

- date of document creation;

- the code of the person who produced or approved
the document.

It should be noted that the legislator did not provide
a complete definition of an electronic document that
would reflect all of its essential differences and did not
foresee which mandatory elements it should have in
order for the court to recognize it as proper evidence
and to attach it to the case file.

Electronic documents are created for a certain
purpose, and therefore have the appropriate functions.
Document functions are determined by him its
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intended purpose. They can be implemented or not
implemented in the process of document operation,
depending on what purpose the author of the document
laid down in its characteristics.

The main function of an electronic document is
the transfer of information.

Thus for an electronic document are characterized
by:
1) Authenticity - the property of an electronic
document, which guarantees that the electronic
document is identical to the declared;

2) Authenticities is the property of an electronic
document in which the content of the electronic
document is a complete and accurate representation
of the verified operations, activities or facts and
which can be trusted in subsequent operations or in
subsequent activities;

3) Integrity is the state of an electronic document,
in which no changes were made after its creation;

4) Suitability for use is the property of an electronic
document that allows it to be localized and reproduced
at any time.

A basic task to the court at the decision of dispute
is all-round, complete and direct research of proofs
that presentation in a court. Judge in the process of
assessing evidence, including electronic, carries
out mental activity, which determines the affiliation
and admissibility of evidence, their authenticity,
sufficiency and mutual connection in general. This
activity comes true in accordance with the laws of
logic and in terms that is set by legal norms.

The difficulties that exist at present in the
investigation of electronic evidence, in connection
with specificity of individual acts of judicial research,
give reason to believe that the assessment of evidence
for a long time will be carried out according to
the judge’s internal convictions. But scientific
researches, developments, must assist a volume that
this persuasion was based on as possible more exact,
complete, sound, implicit and objective grounds.

At present, in practice, some rules have been
developed to ensure the reliability of electronic
evidence and present them to the court:

1) If the electronic document contains graphic
or textual information, a paper copy of it shall be
printed, which shall be drawn up and certified by
the authorized person and a copy of which shall be
attached to the materials of the case. This copy is
examined as a normal written document. A similar
situation with the pages on the Internet;

2) If transactions, which are documented by an
electronic document (an electronic document signed
by the EDS), and the parties do not recognize the
provision of the services, which are confirmed by this
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document, then a complex examination is based on
data on the authenticity of the EDS;

3) If the electronic document contains audio or
video information, it is usually done copying such
files into a separate portable electronic medium, which
is attached to the case materials and is investigated
using special technical means.

The court must adhere to the following principles
when assessing evidence:

- The principle of internal conviction;

- The principle of direct, complete, comprehensive
and objective research of proofs in all totality;

- The principle of legality.

The principle of the judge’s internal conviction is
that the judge independently decides on the reliability
of the evidence submitted and their sufficiency to make
a legal decision in the case. That is, the judge’s internal
conviction is the personal attitude of the latter to a par-
ticular object, which appears in the process of conside-
ration of the case and is based solely on evidence.

Under internal persuasion it follows to understand
the opinion of judge formed during the trial of business.
Boyko V.F. notes marks that internal persuasion is a
world view of judge, that is formed from birth, during
all life - id est it is vital experience, general culture,
legal experience [7, p. 100]. Groshev Y.M. believes
considers that internal persuasion of judge presents
by a soba the realized necessity of judge, use to them
of own opinions, looks and knowledge. It is related
to sense of justice of judge, what which is considered
as a form of public consciousness that combines
the system of looks, ideas, presentations, theories,
and also feelings, emotions and experiencing. They
characterize attitude of people and task forces
(including through actual behavior) toward the
operating and desirable legal system [8, p. 64].

Having analyzed the above statements, one can
conclude that internal conviction is an element of
intellectual activity, which is directly related to the
research and evaluation of evidence, which reflects
the actual composition of the legal relationship
existing in the case.

That is, the judge’s internal convictions, like any
other person, are based on his legal consciousness,
world outlook, legal principles, ideas, theories,
concepts that are the result of theoretical, rational
analysis and reflection of legal reality.

As for the principle of the directness of the
assessment of evidence, it means that the court must
examine the evidence directly in the court session.
This principle consists in the totality of the rules
established by the law, which establish the way of
the court adopting certain evidentiary objects that are
relevant for the resolution of the case.
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In order to establish certain facts, the economic
court carries out direct research of written, material
and electronic evidence, expert opinions, questioning
witnesses, hears the explanation of the persons
involved in the case, experts, and also announces
such explanations, displays and conclusions, which
are set out in writing.

The principle of completeness of the assessment of
evidence means that the court is obliged to investigate
and evaluate all evidence collected in the case, which,
of course, is permissible.

As for the principle of comprehensiveness, it
means that the court evaluates the evidence in a
comprehensive way, taking into account the materials
available in the case and the explanations of all those
involved in the case.

The principle of objectivity in the assessment of
evidence means that the court is an uninterested party
in the resolution of the dispute and, accordingly, is
impartial in assessing the evidence.

The affiliation and admissibility of evidence in a
particular dispute are determined by the court, based
on the requirements of the law.

It should be noted that the Economic procedure
code of Ukraine prohibits the court, on its own
initiative, from collecting evidence relating to the
subject matter of the dispute, except in cases where
the court has doubts about the fair exercise by the
parties of their procedural rights or the performance
of their duties in relation to certain evidence.

When considering a case in an economic process,
the necessary conditions for the correct assessment
by the court of evidence are:

- Establishment of communication of evidence
with the circumstances of the case;

- Gathering evidence;

- Extraction of evidence.

Thus, to the nature of the connection the proofs,
which are subject to the establishment of the
circumstances of the case, include direct and indirect
evidence.

Direct evidence is proof that it is directly related
to the establishment of circumstances, in other words
it refutes them (for example, a contract as a written
proof directly confirms the presence or absence of
certain conditions).

There are cases where the link between the
evidence and the set circumstance is more complex
and significant. In such cases, it is impossible to draw
a clear conclusion on the evidence of the presence or
absence of certain circumstances. Such evidence is
considered to be indirect.

To use an electronic document as evidence in an
economic process, it must be obtained in accordance
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with the procedural rules for the collection of
evidence. However, the Economic procedure code
of Ukraine does not contain procedural rules for the
collection, extraction of electronic evidence. But for
evidence, including electronic ones, to be recognized
as admissible and used as evidence, they should be
collected correctly.

When exercising justice, a judge, in the absence
of legal regulation of this issue, at his own risk, shall
attach to the case electronic materials in printed form,
if the parties do not refute their authenticity.

As for the legal regulation of relations that arise
between the economic court and the participants in
the economic process, it should not be a barrier that
prevents the protection of legitimate rights and the
interests protected by the law of economic entities,
on the contrary, it must correspond to those relations
that which should be regulated.

Having analyzed the concept of an electronic
document and the possibility of its application
in economic legal proceedings, one can state the
following. To use an electronic document as evidence
in an economic process, it must be obtained in
accordance with the procedural rules for the collection
of evidence. However, the Economic procedure code
of Ukraine does not contain procedural rules for the
collection and removal of electronic evidence. For
evidence, including electronic ones, to be recognized
as admissible and used as evidence, they should be
collected correctly.

It should be noted that law enforcement practice
has long awaited the reaction of the legislator and has
developed certain schemes for the use of electronic
documents in the economic process.

At the moment, the following main problems
can be distinguished in the application of electronic
evidence in the economic process:

1. Absence at the legislative level of a single,
complete comprehensive definition of an electronic
document.

At the legislative level, the full definition of an
electronic document that reflects all its significant
differences and does not provide what characteristics
it should have in order for the court to recognize it
as proper evidence and attach to the case file are not
provided.

To be used as evidence, an electronic document
must contain only the information necessary to
establish the existence or absence of circumstances
relevant to the proper resolution of the dispute.

To consider an electronic document as an analogue
of traditional (paper) is possible only in case of the
possibility of its identification established by law.

In case with the electronic certification of signature
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on electronic documents it follows to bear in a mind,
that not only the signature of proprietor of certificate
of the key of signature but also absence of distortions
makes sure in electronic documents. Confirmation
of authenticity of electronic digital signature in an
electronic document is the condition of the use of this
document as proofs.

2. Absence at the legislative level of the single clear
algorithm for collecting, extracting and submitting
electronic evidence.

To use an electronic document as evidence in an
economic process, it must be obtained in accordance
with the procedural rules for the collection of
evidence. However, the Economic procedure code
of Ukraine does not contain procedural rules for
collecting, extracting electronic evidence. But for
evidence, including electronic ones, to be recognized
as admissible and used as evidence, they should be
collected correctly.

In the course of trial of a judge, in the absence of
legal regulation of this issue at your own risk and the
fear attach electronic materials in print, if the parties
do not refute their authenticity, to the case materials.
In an order to correct an unsatisfactory situation that
was folded in the electronic documents with as proofs
in business, it is necessary to complement Economic
procedure code of Ukraine not only the norms
for providing electronic correspondence between
business entities legal force, also to envisage the clear
order of rules in relation to collection, estimation and
research of electronic proofs an economic court.

3. Ability to falsify electronic evidence.

It complicates the electronic workflow and the fact
electronic documents are very easy to make changes,
which, in turn, will always provoke doubts about their
reliability.

Consequently, for the application of the Institute
of electronic evidence in the economic process, it is
necessary to overcome at least the main problems of
the institute at the legislative level.

Conclusion. The difficulties that exist at present
in the study of electronic documents as evidence, in
connection with the specificity of individual acts of
judicial investigation, give reason to believe that the
assessment of evidence for a long time will be carried
out according to the judge’s internal convictions. But
research, development should help ensure that this
conviction is based on the most accurate, complete,
sound, unconditional and objective grounds.

As for the legal regulation of relations arising
between the economic court and the participants in
the economic process, it should not be a barrier that
prevents the protection of legitimate rights and the
interests protected by the law of economic entities,
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on the contrary, it must correspond to those relations
that are called to regulate.

In order to provide a proper legal assessment of
electronic documents as evidence in economic legal
proceedings, it is necessary to set out in the legislation
a clear algorithm for the collection, removal,
evaluation and investigation of electronic evidence
by an economic court.

The inadequacy and imperfection of legislative
regulation of information technology is a problem in
using electronic documents as evidence.
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Drept administrativ

VK 342.9 (477)

OCOBJMBOCTI PO3IIAAY OKPEMUX KATEIOPIN
AIMIHICTPATUBHUX CIIPAB Y KOHTEKCTI YTOUHEHHSA
HPOLHECYAJIBHOI'O 3AKOHO/IABCTBA

Muxaiisio TEPHYIIAK,
KaHAWAaT FOPUANIHUX HayK, CTapIINi BUKIaAad Kapeapy aaMiHiCTpaTHBHOTO,
¢inancoBoro Ta iHdopMaLiiHOTO MpaBa JlepKaBHOTO BUILIOTO HABYATILHOTO 3aKIary
,» Y)KTOPOJICHKHI HAIlIOHAJILHUH YHIBEpCUTET”

AHOTALIA

CrarTa npuCBsYeHA JOCIIDKEHHIO MPOIECyaNbHIX 0COOMMBOCTEH pO3MIsALy KOH(IIIKTHUX MPOBAKEHb aJMiHICTpa-
TUBHOTO TIPOIIECY, a caMe IPEIMETIB Ta MOPSAKIB PO3MIINLY aaMiHICTPaTUBHO-ACTIKTHUX, aJMiHICTPaTUBHO-CYJOBUX Ta
CIIpaB 3 MPUBOAY PO3IISAY CKapr TpoMasH 3rinHo 3akoHy «lIpo 3BepHEHHS TpoMansHy. JleTanbHo MpoaHai30BaHO aqMi-
HICTpPaTHBHY TPOLELYPY Yepe3 MPU3My MpolleCyalbHUX MeXaHi3MiB (MOPSIKIB) PO3MISLY aJAMIHICTPaTUBHHUX JNENIKTHUX,
CYJOBHUX Ta CIpaB aJMiHICTPaTHBHOIO OCKapKEHHs y KOHTEKCTI YTOYHEHHS MPOLIECYaIbHOTO KOAM(IKOBAHOTO 3aKOHOIAB-
cTBa B YkpaiHi. Po3po0ieHni aBropchki Kiracudikarii mpeamMeTiB KOH(IIKTHUX aJMiHICTPaTHBHUX CIIpaB BPaXxOBYIOYH IO-
noxenns Konexcy Yipainu npo aaMiHicTpaTHBHI TpaBonopyieHHs, Kogekcy aaMiHICTpaTHBHOTO CYOUYMHCTBA Ta 3aKOHY
«I1po 3BepHEHHS rPOMAISIHY.

Kuro4uoBi c1oBa: aaMiHICTpaTHBHO-AEIIKTHI CIIPaBH, aJMiHICTPAaTHBHO-CYIOBI CIIpaBH, CIIPaBH aaMiHICTPAaTHBHOTO
OCKapIKEeHHSI, IPEIMET, TMOPSIKKA PO3IVISILY, aIMIHICTPATUBHI POBAIXKESHHS.

FEATURES OF REVIEW OF INDIVIDUAL CATEGORIES OF ADMINISTRATIVE CASES IN THE
CONTEXT OF PROCEEDIAL LEGISLATION

Mykhaylo TERNUSHCHAK,
Candidate of Law Sciences, Senior Lecturer, Department of Administrative, Financial and Information Law
of Uzhhorod National University

SUMMARY

The article is devoted to the investigation of the procedural features of the consideration of the conflicts of the
administrative process, namely, the subjects and procedures for the consideration of administrative-tort, administrative
judicial cases and cases concerning the consideration of citizens ‘complaints in accordance with the Law “On Citizens’
Appeal”. The administrative procedure is analyzed in detail through the prism of procedural mechanisms (procedures) for
reviewing administrative, litigation and administrative appeals in the context of clarifying the procedural codified legislation
in Ukraine. The authors ‘classifications of objects of conflict administrative cases are developed taking into account the
provisions of the Code of Ukraine on Administrative Offenses, the Code of Administrative Proceedings and the Law “On
Citizens’ Appeals”.

Keywords: administrative-tort cases, administrative cases, cases of administrative appeal, subject, procedures of
consideration, administrative proceedings.

REZUMAT

Articolul este dedicat investigarii trasaturilor procedurale ale examinarii conflictelor procesului administrativ, si anume
subiectele si procedurile de examinare a cauzelor administrative, delictelor administrative si a cazurilor privind examinarea
plangerilor cetatenilor in conformitate cu cu Legea “Cu privire la apelul cetétenilor”. Procedura administrativa este analizata
in detaliu prin prisma mecanismelor procedurale (procedurilor) de revizuire a recursurilor administrative, de litigii si
administrative n contextul clarificarii legislatiei procedurale codificate din Ucraina. Clasificarile autorilor privind obiectele
cazurilor administrative de conflict se elaboreaza tinand cont de prevederile Codului Ucrainei cu privire la contraventiile
administrative, Codul de procedura administrativa si Legea “Cu privire la contestatiile cetatenilor”.

Cuvinte-cheie: cauze administrativ-delictuale, cauze administrative, cazuri de recurs administrativ, subiect, proceduri
de examinare, proceduri administrative.
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ocTaHoBKa npo6iaemu. HopMarusHi mono-

JKEHHST Teopil aJMiHICTPAaTUBHOTO IIPOIIECY
B YKpaiHi mependavyaroTh pO3B’S3aHHS HACTYIMHHX
aaMIHICTpaTHBHUX CIIpaB, a caMe CIpaB IPo aaMi-
HICTpaTHBHI TPaBOMOPYIICHHS (IOPUCAMKITIAHAX
abo X JACNIKTHHX), TPOIEAypa pO3IILAY Ta BHPI-
meHHs sikux Bu3HadyeHa Kojexkcom Ykpainu mpo aj-
MiHiCTpaTuBHI npaBonopymenHs (mami — KYnAlIl),
aaMiHICTPAaTHBHO-CYIOBHX (TmyGIigHO-TIPaBOBUX
CITOPIB), IO BHPINTYIOTHCS B TOpsaky Koaekcy amami-
HicTparuBHOTO cymounHcTBa (Ham — KACY) Ta ciipas
010 PO3IIIIAY CKapT TPOMaIsSH B aAMiHICTPAaTHBHO-
MY TIOPSIAKY 3TiTHO MOJIOKEHb 3akoHy Ykpainu «IIpo
3BEpHEHHS TPOMAJISTHY.

3a3HaueHEe PO3MEXKYBaHHS aaMiHICTPATHBHHUX
CIpaB, B MEPIIy HYepry, 3yMOBIIEHE OKPEMHM HOD-
MaTHBHHM pETYIIIOBaHHSAM Ta DI3HUMH IIpeaMeTa-
Mu camux crpaB. OCKITBKH Ha TEOPETHYHOMY DiB-
Hi HE ICHy€ €IWHOI KOHCOJIJIOBAaHOI IMO3HIIIi IIOI0
TpakTyBaHHS aaMiHICTpaTWBHOTO Tmporecy. [ 11e
IIIJTKOM 3pPO3YMIJIO Ta MPABWJIBHO 3 OIVISAAY Ha KOH-
TEITi{, M0 THTEPIPETYIOTh aAMIHICTPAaTUBHUMA TPO-
mec, 3me0iUTBIIOTO K  aJMIiHICTPaTUBHO-CYIOBHH,
aaMIiHICTPATHBHO-JCTIKTHUN Ta YIpPaBIIHCHKUH, a
TaKOX BJIaCHE CHEIU(IKy Ta OCOOIMBOCTI PO3ITIAAY 1
BHPIMICHHS aIMiHICTPAaTUBHUX CITPaB 3aJICKHOCTI Bif
aaMiHICTPATUBHOTO TTPOBAKCHHS.

BiamoBinHo, BpaxoByroun came monokeHas KY-
nAlIl, KACY ta 3akony Ykpainu «I[Ipo 3BepHEHHS
TPOMASTH», aAMIHICTPAaTUBHUMA TIPOIIEC — 1€ MisTh-
HICTH Cy0’€KTiB TyOmiuHol ammiHicTparii (agmiHi-
CTpPaTMBHUX OPTaHiB) Ta CYIOBUX YCTaHOB (aaMiHi-
CTPaTMBHUX CYHIB Ta CYIIB 3arajbHOI IOPHCIUKIIII)
IOJI0 BUPINICHHS ITyOJiYHO-TIPAaBOBUX CIIOPiB, ¥
SKUX ONHA 31 CTOpiH (Cy0’€KT HEe HamUIEHWH Biand-
HAMH TIOBHOBa)KCHHSAMH) OCKap)Kye Iii, Oe3Misib-
HICTh Ta pilIeHHS Cy0’€KTa BIaJHUX MOBHOBA)XEHb
(B cymoBoMy Ta aJMiHICTpaTHBHOMY Topsiakax) abo
Cy0’eKT BIAJHUX TIOBHOB&XEHBH (DIKCYIOUH MPOTH-
mpaBHi Aii TpoMansaH (IHMHUX (GI3UIHUX Ta FOPUIAY-
HUX 0Ci0) MPUTATY€E OCTaHHIX IO aaMiHICTpaTHBHOI
BiJIIOBIIaJIbHOCTI UM OCKapKy€e Aii Ta Oe3qisIbHICTh
cy0’€eKkTiB 0€3 BIaJHIX TOBHOBAXXECHD Y MOPAIKY aJI-
MIHICTPaTUBHOTO CyIo4YrHCTBA [1].

B cBoro uepry, akTyaJbHICTh CTaTTi 3yMOBIIEHA
JOCIIIDKEHHSM  TIPOIECyaJbHIX MeXaHi3MiB (ITo-
PSAAKIB) pO3IIsIAYy Ta BU3HAYEHHI came IMPEeIMETiB
JIEMKTHAX, CYJOBHX Ta CIIPaB aJMiHICTPaTUBHOTO
ockapykeHHsI. OCKIUTBKH IIe TUTaHHS € Ha Yaci, Bpaxo-
BYIOYH, YTOUHEHHS IIPOLECYATIbHOI IIPAaBOBOI OCHOBU
IOPUINYHIX TIporeciB B YKpaiHi, TOOTO Mpomeayp-
HuX 3MiH BHeceHnx B pemakmii KAC, I'TIK, HIIK Ta
KIIK.

CryniHb HayKoBOi po3po0KH BKa3aHOI TeMa-
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TuKH. [Iporecyanpri MexaHizMu (TIOPSIKHA) PO3TIIS-
Iy aAMIiHICTPaTUBHUX JENIKTHUX, CYJOBHX Ta CIPaB
aJMIHICTPAaTHBHOTO OCKap:KEHHS CTaBaJM 00’ €KTaMu
HAayKOBUX PO3POOOK BITUM3HSHUX BUCHHUX aIMiHi-
crparuBicTiB, a came A. Komsioka, A. Marioca, B.
Konmakosa, O. Muxkonenka, P. Kyit6inu, P. Mensau-
ka, C. [letkoBa, T. Komomoenp, O. Ky3pmeHko Ta iH-
Iux.

BiamoBimHO MeTOI0 CTATTi BUCTYIIAE AOCIIIKCH-
HS BUIIE OOYMOBIICHHX OCOOJIMBOCTEH PO3TISTY al-
MIHICTPAaTUBHUX CIIPaB TaKUX SIK JAENIKTHI, CyIOBi Ta
aJMIHICTPaTHBHOTO OCKap)KeHHS (MIOJAHHA CKapr),
SKi CKJIQZAIOTh TIPEIMET aaMiHICTPaTUBHOTO IPOIIe-
Cy, III0 HAaIaBaTUME 3MOTy OLITBIT TIIHOOKO 3pO3yMITH
crienuiky ix peamizarii.

Buxknag  ocHoBHoro  martepiaay.  OmHi-
€10 13 HAHOUTBII KBaMiiKyIOUHX OCOOTMBOCTEH
aIMiHICTPaTUBHO-ACTIKTHIX (PO aAMIiHICTPAaTHBHI
MIPaBOTIOPYIICHHS ) CIIPaB € TyaIbHHA MEXaHI3M po3-
ISy Ta BEPIMICHHS MaHUX CIIPaB, a TAKOXK YITKICTh
BU3HAYEHHS TPEAMETY.

3rimuao monoxkensb crarti 213 KYmAII cipaBu mipo
aaMiHICTpaTHBHI TIPABOIIOPYIICHHS, B 3aJICXKHOCTI
BiJl MIiIBIIOMYOCTI MOXYTh PO3TIIAIATHCS: aaMiHi-
CTPaTUBHUMH KOMICISIMH TTPH BUKOHABYMX KOMITETaX
CUTBCHKHX, CENUIIHUX, MICBKUX DPaJl; BUKOHABYNMU
KOMITETaMH CiTbCHKHX, CETUIIHNX, MICBKAX paa Ta
iX mocagoBUMH 0C00aMM; paliOHHUMHY, PAaHOHHUMH Y
MICTi, MiCbKUMH 9H MiChKpaHOHHUMH CyIaMH (CYIIs-
MH), a MICIIEBUMH aIMIHICTPAaTUBHUMH Ta TOCIIONAp-
CHKHMHU CyJlaMH, aleJIiiHuME cygamu, BepxoBHIM
Cynom; opranamu HarioHansHOI HOJIIi, opraHaMu
Jlep’KaBHUX 1HCIICKITiH Ta 1HIIMMH OpraHam#u (IToca-
moBuMH ocobamm) [2]. TyT HEoOXimHO 3ayBa’KWTH,
10:

mepIne, aaMiHICTPATHBHI JENIKTHI CIpaBH, 3Ba-
JKaro9l Ha BHIIE-1ITIOCTPOBAHY MiABIIOMYICTE, PO3-
TIAIAIOTHCS T2 BUPIMTYIOTHCS B CYTOBOMY Ta aaMiHi-
CTPaTUBHOMY TMOPSAIKAX;

JIpyre, amMiHICTpAaTUBHUN TOPSIOK, SKHHA pe-
maMmeHToBaHo cT. 214 — 217 KYnAll, mepenbadae
pO3IIISA Ta BUPIMIEHHS ICTIKTHOTO IPOBAKEHHS
KoOJIeTiaJhbHO a00 OJHOOCOOOBO MOCAIOBOI0 0COOO0I0
myOmiaHoi amMiHicTpartii. [Ipu oMy KorerianbHHI
MOPSIOK BUPIIICHHS IETIKTHOTO MPOBAHKEHHS — IIe
KOMITETEHIIisI OpTaHiB MiCIIEBOTO CaMOBPSTyBaHHS,
a caMe aaMIiHICTpAaTHBHUX KOMICIH TTPH BUKOHABUUX
KOMITETaX CUTbCHKUX, CEIUITHUX, MICHKHX pajl Ta BU-
KOHaBYMM KOMITETaM CLIIbChbKHX, CEJIUILHUX, MICEKHUX
pax;

TpeTE, BiANpPABIECHHS METIKTHOTO MPOBAIKCHHS
B CYIOBOMY TOPSAIKY BHKIIOYHO 3IIHCHIOETHCS pa-
HOHHMMH, PAOHHUMH y MICTi, MICBKUMH 91 MiCb-
KpalloHHUMH cyaaMu (CyIIsiMH), a OKPYKHI aJIMiHi-
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CTPaTHBHI Ta TOCIOMAPCHKI CYIM, amelsiiHI Cyau
Ta Bepxouuii Cyq po3msAaoTh ClipaBH 3a CTATTEIo
185° «IlposiB HemoBaru 110 cyay abo Koncruryiriitno-
ro Cyny Ykpainuy.

Tomy, HiaeTbcs PO Te, 110, Y BiAMOBITHOCTI, BiJ
mporecyanbHoi KBadidikamii Ta MiaBIIOMYOCTI Je-
nikTHOro npoBapkeHHs, KYnAII Hamae MOXIHUBICTh
BUDILIYBaTH aJMiHICTPaTUBHO-IOPUCIUKIIIHHI Crpa-
BU CyJlaM 3arajbHOI I0PUCAMKIIT (3arajJbHUM CYZIaM)
Ta aJAMIHICTPAaTUBHUMH JICP)KABHUMH OpraHaMu BU-
KOHABUOi BIaJH Ta MYHILIUNAILHUMHU OpraHami [2],
a TpeIMeT CIpaB Mpo aJMiHICTPaTHUBHI MPaBoONOpPY-
LICHHS — 1€ TPOTUIpaBHA MOBEIiHKA MPaBOIOPYII-
HUKa (IissHHSA (1is1, Oe3MIIBHICTE)) 0CI0.

[HII0F0 TUTIOBOO OCOOJIMBICTIO CIIpaB Mo aaMiHi-
CTpaTWBHI NPaBOMOPYIICHHS BUCTYIAE YiTKICTh BH-
3HAUEHHS MpeIMEeTy IENKTHOTO MmpoBakeHHs. [1o
CYTi HUM BHUCTyNaTHMe cama MPOTHIIPaBHA MOBE/IiH-
Ka, sika BimnosigHo a0 crarti 9 KYnAIl keamidiky-
€TBCS SIK aIMIHICTPaTHBHE MPABOMOPYHIEHHS (IIPO-
CTYIOK), TOOTO MpOTUIIPaBHA, BUHHA (yMHCHa abo
HeoOepexHa) i un Oe3MisIbHICTD, SKa MOCATaE Ha
IPOMaJICEKUH TOPSZIOK, BIACHICTH, MTpaBa i cBOOOIH
IPOMaJIsiH, Ha BCTAHOBJICHUH MOPSIOK YIPAaBIiHHS 1
3a SIKy 3aKOHOM Iiepe0aueHo aaMiHiCTpaTHUBHY Bill-
MOBIJAIBHICTH [2].

lomo po3MekyBaHHS PEIMETY JENIKTHOTO MPO-
BaJDKEHHS ce0TOo Kiacudikallii, To HalOUIbII BIATUM
KpHUTEPIEM CIIiJ] BBAXKATH «3a 00 €KTOM MPOTHUIIPAB-
HOTO TIOCSITaHHS», 30KpeMa IIe BIACHICTh, Mpasa i
CBOOO/IM TPOMAJISIH, TPOMAJICBKHI TIOPSJIOK Ta BCTa-
HOBJICHUH MOPSIOK YIPABITiHHS.

VY nmopiBHSHHI 3 aIMIHICTPATUBHUM CYJIOBUM IIPO-
Ba/DKCHHSIM JIe TIPEMET CITiJi BCTAHOBIIIOBATH BUXO-
JISTYH 1 BiJI 3arajbHOT FOPUCIUKINT aIMIHICTPaTUBHUX
CYliB, BUJIIB BUMOT aJIMiHICTPaTHBHOI MO30BHOI 3a-
SIBU, TIPEMET JICTIKTHOTO MPOBAKEHHS € YITKHM Y
YaCTHHI BYMHEHHS HETATUBHOI JISUTBHOCTI y BUTJISIII
a/IMIHICTPaTUBHOTO MTPABOIIOPYIIICHHSI.

Binpasy x npoaHalizyeMo MmpeaMeT CyI0BOTO a/l-
MIHICTPaTUBHOTO MPOBAPKEHHS B KOHTEKCTI aHAIi3y
nosioxkeHb KACY, 1110 BCTaHOBIIIOIOTH HOPHCIUKIIIO
Ta PO3MEXOBYIOTH MO30BHI BUMOTH y 3BEPHEHHI 110
Cymy.

3a3HaunMo, IO TOJOKCHHS IOPUCAMKITIT aIMiHi-
CTPaTUBHOTO CYAY, SIK CKJIQJIOBOi MO0 iHTepIpeTa-
mii Ta BCTAHOBIEHHS TpPEAMETY aJMiHICTPaTUBHO-
CYIOBOTO TIPOBAJPKEHHS, OyJaM yTOYHEHHI y 3B S3KY
13 yXBaJeHHAM Ta BCTYIly B CHJIy HOBOI pemaKii
KACY. fkmo y monmoxkeHHsAx nonepeaasoro KACY
(2004 — 2017 pp.) 3aranpHa IOPUCTUKITIS aqMiHICTpa-
TUBHOTO Cyly perymioBaiacs 4. 2 cT. 17 ta 4. 4 ct.
50, 3 ypaxyBaHHAM 4YOTO 3arajbHUN TPEAMET aaMi-
HICTPAaTHUBHOTO CYIOBOTO IPOBAKEHHS JOIUIEHO
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OyJ10 PO3IISIIAaTH Y KOHTEKCTI OCKapKyBaHUX PillIeHb
(HOpMaTHBHHX Ta IHAWBIAyaJIbHUX aKTiB), TISHHS
(mii, 6e3misanpHICTD) MyONMiYHOT aAMIiHICTpaii; mpo-
[eCYaIbHOI JiSUTFHOCTI TOB’S3aHOI 3 NPUIHATTSM,
MIPOXOPKEHHSIM Ta 3BUTBHEHHSIM TPOMAJISH 3 IMyOmid-
HOI CiTy)kOm; peasizamii KOMIeTeHIii myoIiaHol aj-
MiHicTpamii y cdepax ympaBIiHHS Ta JIEIETOBaHUX
TTOBHOBAXCHB; MPOIICCYATLHOI MISTTEHOCTI 3 IIPUBOIY
YKIagJaHHA, BUKOHAHHS, NPUIIMHCHHSA, CKAaCyBaHHSI
Y1 BU3HAHHS HCUNMHHHUMUAU a}IMiHiCTpaTI/IBHI/IX JOT'0BO-
piB; mporecyanbHOI MisIIFHOCTI OB’ sI3aHOI 3 BUOOP-
YUMH TIpOIIECAaMH YW TpoliecoM pedepeHaymy (SIK
MIPHUKJIA]]: YTOYHEHHS CITUCKY BHOOPIIiB, OCKapKEHHS
pimens JIBK, OBK, TBK, LIBK Ta inmri); pimess Ta
TSTHHS PO3MOpsIHUKA MyOmiaHoi iHdopMarttii y Jac-
THHI IOCTYITy 10 IyOnidHOi iH(opMaIlii; THM4Yaco-
BOi 3a00poHN (3yIMHEHHS) OKpPEMHX BHIIB 200 BCi-
€1 MsITBHOCTI 00’ €MHAHHS TPOMAJISH; IPHUMYCOBOTO
po3mycKy (JikBigarmii) o0’emHaHHS TpOMaIsSH; TPH-
MYCOBOTO BHJIBOPEHHSI 1HO3EMIISI 9 0co0HM Oe3 Tpo-
MaJTHCTBA 3 YKpaiHw; OOMEKEHHsI MO0 peaizarlil
rpaBa Ha MUPHI 3i0paHHA (300pH, MITHHTH, ITOXOIH,
neMoHctpartii) [3].

To Ha pa3zi, mpenMeT aJaMiHICTPaTHBHO-CYIOBOTO
MIPOBADKEHHS, B KOHTEKCTI IOPUCIMKITI peryiaMeH-
ToBaHUH 3HauHO mmmpIie (cT. 19, 4. 4 ct. 46 KACY),
30KpeMa Iie ITyOIiYHO-TIPaBOBi CIIOPH IOAO: OCKap-
JKEHHS pileHb (HOPMATHBHO-TIPABOBUX aKTiB UM 1H-
TUBITyaJIbHUX aKTiB), MM 9u O€3MisUTBHOCTI CyOEKTA
BIIQJHUX ITOBHOBA)XKEHH (ITyOIIYHOI ammiHicTparlii);
TIPUAHATTS TPOMAISH Ha MyONidHy CITy»KOy, ii Tpo-
XOIDKEHHS, 3BUIPHEHHS 3 MyONIigHOI CITyk0wm; peairi-
3arfii KOMITeTeHITii myoaigHoi agMiHicTparii y cdepi
VIIPaBIiHHS, ¥ TOMY YHCJi JIeJIeTOBAaHUX ITOBHOBA-
JKeHb; YKIIQJIaHHS, BUKOHAHHS, TPUITHHEHHS, CKacy-
BaHHS YW BH3HAHHA HEUMHHUMH aJIMiHICTPaTHBHUX
JIOTOBOPIB; TPO THUMYACOBY 3a00pOHY (3yIHUHEHH:)
OKpeMHX BHUIIB a00 BCi€i MisUTBHOCTI TPOMAICHKOTO
00’ e THAHHS; PO MTPUMYCOBHIA PO3MYCK (JTIKBiAIIIIO)
TPOMAaJICHKOTO 00’ €THAHHS; TIPO 3aTPUMAHHS 1HO3EM-
g a00 ocoOu 6e3 TPOMaIHCTBA UM TIPHUMYCOBE BHU-
TBOPEHHS 3a MEXI TepuTOpii YKpaiHu; mpo BCTAaHOB-
JIeHHsT 0OMEeXEeHb 100 peatizalii mpaBa Ha CBOOOIY
MHpPHUX 310paHb (300pH, MITHHTH, TOXOIH, JEMOH-
CTparii TOIO); MOB’SI3aHUX 3 BHOOPYHM IIPOIIECOM
9HU TIPOIECOM pedepeHIyMy; CIIOPH i3 PO3MOPSITHHU-
KoM IyOmigHOi iH(opMarii om0 ocKapKeHHs HOTo
pilIeHsp, Aii 9u Oe3isUTBHOCT] Y 9aCcTHHI TOCTYIY 10
myOmivHOI iH(pOpMaIii; BIIy4eHHS a00 TPUMYCOBOTO
BiIUY>KEHHS MaifHa I CyCIUTBHUX MOTPEO 91 3 MO-
THBIB CYCITIBPHOT HEOOXiTHOCTI; OCKap KeHHS PillIeHb
arecTaliiHuX, KOHKYPCHUX, MEIUKO-COIIaTbHIX
EKCIIePTHUX KOMICIH Ta IHIMUX IMOMIOHHX OpTaHiB,
pimeHHs AKUX € 000B’S3KOBHMHM [IJISI OpTaHiB Iep-
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JKaBHOI BJIaJIM, OPTaHiB MiCIIEBOTO CAMOBPSTyBaHHSI,
iHIMX 0ci0; popMyBaHHS CKIamy Jep>KaBHUX Opra-
HiB, OpPraHiB MiCIIEBOTO CaMOBDSIyBaHHS, 0OpaHHS,
MPU3HAYCHHS, 3BUILHEHHS 1X MMOCaI0BHUX 0Ci0; OCKap-
JKEHHsI pillleHb, Jiii a00 Oe3MisIbHOCTI 3aMOBHUKA Y
MPaBOBITHOCUHAX, 1110 BUHUKIIM HAa MiJIcTaBi 3aKOHY
VYkpainu “TIpo 0coONMMBOCTI 3A1MCHEHHS 3aKyIiBEIb
TOBapiB, poOIT i MOCIYT I rapaHTOBaHOTO 3a0e3-
MeYeHHs: Mmotped o0OpoHW”, 3a BUHSITKOM CIOPIB,
MOB’SI3aHKX 13 YKJIaJICHHSM JIOTOBOPY 3 IEPEMOXKIIEM
MIEPEroBOpHOI MPOLEIypH 3aKyMiBi, a TaKoX 3Mi-
HOIO, PO3ipBaHHSAM i BUKOHAHHSM JOTOBOPIB PO 3a-
KYIBJIIO; OCKap >KEHHsI PillICHb, Jii 4n Oe3isIIbHOCTI
OpraHiB OXOpPOHH JEPKaBHOTO KOPAOHY y CIIpaBax
PO MpPaBONOPYLICHHS, iependaveHi 3akoHoM YKpa-
iun “IIpo BigNOBiAANBHICTH NMEPEBI3HUKIB TiJl 4ac
3MIACHEHHS MDKHApPOIHHMX IMAaCaXKUPChKUX IEPEBe-
3eHp” [4].

[Hma OCOONMUBICTH aaMIHICTPATUBHO-CYIOBOTO
MPOBAHKEHHSI — IIe PO3MEKYBaHHS MPEAMETHOI ITiJI-
CYIHOCTI aJMiHICTPAaTUBHUX CIIPaB, a00 XK MPeaMeT-
HOi IOPHUCAMKIII aJMiHICTPaTUBHOTO CyHy, IO TEB-
HUM YHHOM BHCTYIIAE€ aHAJOTIYHOIO JO JENiKTHOTO
MPOBAHKEHHSI, Y YaCTUHI BU3HAUCHHS I1/IBiIOMYOC-
Ti. Pi3HUIISI 5k TONSTae TUTBKM B MPOLECYaTbHUX I10-
psKax Ta JepKaBHUX OpraHax, sKIIO B ACTIKTHOMY
MPOBAPKEHHS 1€ KOMIIETCHINISI CYIOBUX Ta aJMiHi-
CTpaTHBHUX OpPTraHiB, TO B CYJOBOMY II¢ BUKJIIOYHA
KOMITETCHIIISI aIMIHICTPATUBHUX CY/IIB.

Tak, 0COOJHBICTH CYJOBOTO TOPSIKY PO3TIISILY
MyOJIIYHO-TIPAaBOBUX CIIOPIiB OKpECIIEHa PO3MEKYBaH-
HAM TPEAMETHOI FOPUCIAMKINT aJMIiHICTPaTUBHOTO
cyny. Binnmoigno nmo crareit 20, 22 — 24, 27 KACY
aJIMIHICTpPAaTUBHUMH CyJaMH IIiJ1 4ac BUPIIICHHS ajI-
MIiHICTPaTUBHHX CIIPAB BUCTYIIATUMYTh:

nepire, 3arajbHi MicleBi cyau (CyIu 3arajibHOI
FOPUCIVKIIIT);

JpyTe, CIelianizoBaHi aJMiHICTpaTHBHI CyiHd, a
came OKpY»Hi aJIMiHICTpaTUBHI CyIy Ha piBHI obac-
Tel Ta M. Kuena;

TpeTe, amensAliiiHI OKpYXKHI aJAMIiHICTPaTHUBHI
cynu;

gyerBepre, BepxoBuuit Cyn Ykpainu.

Binpasy Haromocumo, 10 JaHWA TOAUT aaMiHi-
CTPAaTUBHUX CYIIB € Cy0 €KTHBHHM, aJK€ 3 TOYKU
30py BIATIOBIAHOCTI 3aKOHOJABCTBY:

[To mepmre, cynamu 3araabHOT FOPUCAMKITT B KOH-
TEKCTi Cy[OBOI CUCTEMH Ta aIMiHICTPATHBHOTO CyI0-
YHHCTBA B TOMY YHCIIi, 3T1IHO HOpM 3aKOHY YKpaiHu
«IIpo cymoyctpiit Ta cTaTyc CymaiB» BCi CynHu He3a-
JIeKHO BiJ iHCTaHIil, okpiM Koncrurymiitnoro Cyny
VYkpainu [5];

[To-mpyre, cremiani3oBaHUMH CyZaMH OO
pO3MIIANy Ta BHPIIICHHS aAMIHICTPAaTHBHHX CIIPaB
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(TyOni4HO-TIpaBOBHX CHOPIB) 3 ypaxyBaHHSM TeEO-
pii BUCTYIIaTUMyTh OKpY>KHI aMIiHICTpaTHBHI CYIH,
amnessAiiHI OKPYXHI aaMiHICTpaTHBHI CyAH, OCKLIb-
KU 710 IOPUCIMKITII caMe ITX CYiB HaJCKHUTh MPaBO
BUPIIIEHHS BUKIIOYHO IYOJIYHO-TIPABOBHX CIIOPIB.
[Ipore, 3 HOpMaTHBHOTO OOKY CHEIliali30BaHi aami-
HICTPaTUBHI CyIH € CKJIaJJOBOIO YaCTHHOIO CYIIB 3a-
TajgbHOI FOPUCTUKITII;

[To-TpeTe, po3MekyBaHHS HNPEIMETHOL FOPUCIMK-
ii MK aAMIHICTPAaTUBHUMHE CYIaMH, SKE 3aJICKHUTh
BiJl TIpeAMETy aIMiHICTPAaTHBHOI CIpaBU 3AIHCHIO-
€THCS B MEXaX CyJOBUX 1HCTaHIIIN.

CTOCOBHO OCOONMBOCTEH aIMiHICTPAaTUBHOTO I10-
PSAAKY pO3IISATy Ta BUPIIIEHHS CIIPAB MO0 PO3TISAY
CKapr TPOMaJISH B IOPSAAKY BecraHoBIeHOMY 3Y «IIpo
3BEpHEHHS TPOMAIH» 3ayBaKUMO, IIO:

Tnepie, nepeadadaeThCs po3TIIs MpeIMeTy OcKap-
KEeHHA (Tleperisil NPUHHATOTO PIllleHHs, BUKOHAHHS
Iii 91 TO yTpuUMaHHS BiX ii BUKOHAHHS) BHIIAM Y
CTPYKTYpHIM TOOYyIOBI OpraHOM MyOIidHOI aaMiHi-
crparii (mocamoBoio 0c060k0) CTOCOBHO OpraHy (ITo-
camoBoi 0CcoOHM) BIANOBITAIBHOI 3a TEPITIOYEPTOBE
TMPUHHATTS  IHIUBITyaJIbHO-KOHKPETHOTO PIIICHHS
(akry);

JIpyre, aaMIiHICTPAaTUBHUM MOPSIIOK PO3TIISALY ITy-
OJIIYHUX CITOPIB, HA €Tarax ONpaIlfOBaHHS 3BEPHCHHS
(po3mIAmy CKapTH 10 MOMEHTY BHHECEHHS PIIICHHS)
BHKJTFOUA€ MEXAHI3M CyJOBOTO yPETYITIOBAaHHS aqMiHi-
CTPaTHUBHOI CTIpaBH [6], OMHAK, B TIOJAIBIIIOMY, 3aKO0-
HOJIaBIIeM He 3a00POHEHO 3BepTaTHCs 0 CyAy LIOA0
OCKapKeHHsI PIIIEHHS MPUIHATOTO 3a pe3ylIbTaraMu
aaMiHICTPaTHBHOTO TIEPENIA Ty CIpaBu (aaMiHiCTpa-
THBHOTO TIOPANKY). binbmre toro, 4. 4 ct. 99 KACY
9iTKO TIPOTOJIONIYE, MO TO3WUBaY MPHU BUKOPUCTAHHI
MOKJTUBOCTI JJOCYIOBOTO TTOPSIAKY BUPIIIEHHS CITOPY
(aAMIHICTPAaTHBHOTO TIOPSIAKY) BCTAHOBIIOETHCS Mi-
CSYHUH CTPOK 3BEpHEHHS JI0 Cyay [4], Ha BIIMIHY Bif
3arajlbHOTO CTPOKY, IO CTAHOBUTS IITICTH MICSIIIB.

IIpemmeT ke OCKapKE€HHS y JaHUX CIpaBax BH-
CBITJTIOETRCS Y CKap3i, sKa 3rigHo cT. 3 3akony «IIpo
3BEPHCHHS TPOMAJISTHY € OHI€I0 13 GOpPM 3BEpPHEHD JI0
myOIivYHOT agMiHICcTpallii, a caMe BUMOTOIO TIPO TIO-
HOBJICHHSI TIPaB 1 3aXHMCT 3aKOHHUX 1HTEPECiB rpoMa-
JISTH, TIOPYIICHHUX issMU (O€3MIsUTBHICTIO), pITICHHAMHA
JIEp’KaBHUX OpraHiB, MICIIEBOTO CAMOBPSIyBaHHS,
MiIIPUEMCTB, YCTAHOB, OpTaHi3alliii, 00’ eIHaHb IPo-
MaIstH, ocagoBux oci6 [7]. Ilimmaroun netanmbHOMY
aHai3y BHUINEBKa3aHy HOPMY, CIPOOYyeEMO PO3TIISHY-
TH IIPeIMET OCKAPKEHHS Yepe3 MPU3My po3poOIeHHS
BJIaCHOI BUIOBOI Kiacudikallii i€l kaTeropii 3a Tpbo-
Ma KPUTEPisIMH:

[lepmmii kpuTepiit: B 3aJ€KHOCTI Bill ILTHOBOI
METH OCKap>KeHHS (3BEepHCHHS):

" 3BepHEHHS A€ MPEAMETOM OCKap)KEHHS BHCTY-
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maTuMe — BUMOTa PO MIOHOBJICHHSI KOHCTHTYIIHHHX,
y pi3HuX cepax myOaiuHOTO aaAMiHICTpYBaHHS MPO-
LeCyaIbHUX TIpaB cy0’€KTa OCKapIKCHHS;

" 3BEpPHEHHS JI¢ TPEIMETOM OCKap KEHHS BBaXKa-
TUMETBCSl — BUMOTA II0/I0 3aXHCTy 3aKOHHHX iHTEp-
eciB TpoMaJIsiH (Cy0’€KTa OCKapKEeHHS).

Hpyruii kpuTepiit: 3a popMaMu TOPYIICHHS MPO-
[eCyaJIbHUX MPaB Ta IHTEPECiB Cy0’€KTiB 3BEPHEHB:

" 3BCPHCHHS Y AKOMY HPEAMET OCKAPKCHHS — I1e
NPOTUIIPAaBHA [JiSUIBHICT MyOJIYHOI aaMiHicTpamis
(axTHBHMIA IpEMET);

" 3BEPHEHHS y SIKOMY MpEIMET OCKapKEeHHS 6yz[e
— TIPOTHIIPABHOIO Oe3isUTbHICTIO yONTiYHOT agMiHi-
cTpaist (TaCHBHUHA NIPEMET);

" 3BEPHEHHS y SIKOMY IpEJMET OCKAPKEHHS BH-
CTyHaThMe, K 00MeXyroda HOpMOTBOpUA JiSUIbHICTD
CTOCOBHO KOHKPETHOTO CY0’€KTY, TOOTO MPOTHUIIPaB-
Ha IHIUBITyaJbHO CIIPSIMOBAHA JisUTbHICTD (Y YaCTHHI
NPUHHSTTS Ta BUJAHHS HOPMATUBHO-TIPABOBOTO KTy
(1HIUBITyaTbHO-KOHKPETHOTO PIillIeHHS)).

Tperiii kpuTepiil: 3a agpecHOI0 CHPSIMOBAHICTIO
3BEpHEHHS (KPUTEPIid, III0 OKPECITIOE BIpHICTh BUOOPY
HaJIe)KHOTO Cy0’€KTa 3 BIAQJHUMH NMOBHOBaXCHHSIMHU
(cy0’ekTa 0 AKOrO HEOOXIHO OCKapXKyBaTh TMEBHE
JISTHHS YM PilIEHHs) BiTHOCHO Cy0’€KTa, 0 BUYNHHB
NPOTUTIPABHUH AisHHS (3a cyOOopAMHANIHHIM TPUH-
IIUTIOM) 70 Cy0’€KTa OCKapKEHHS (CTOPOHHU, IO TIO-
CTpakaasa Bia JisTHHS myOmiuHol agMiHicTparrii)):

= 3BEpPHEHHS y SIKOMY NPEJIMET OCKAPKEHHS CIIPSi-
MOBYETBbCS — JIEPKAaBHUM opraHam (iX IOCaJI0BUM
ocobaMm 3 CepBICHUMH Ta yNpaBliHCEKUMHU ITOBHOBA-
KEHHSIMH);

= 3BEpPHEHHS Y SIKOMY IMPEIMET OCKap>KeHHs Bij-
CHJIAETHCSl — MYHIIUITATBHAM opraHam (iX mocajo-
BUM 0c00aM 3 CEpBICHHUMH Ta YIMPaBIIHCHKUMH II0-
BHOBQKEHHSIMH);

= 3BEpPHEHHS y SIKOMY IpPEIMET OCKap KEHHs Ha-
IJICHEe Ha CIIy>)KOOBUX OCIO HiANPHEMCTB, YCTaHOB,
oprasizariiit Ta 00’efHaHb rpoMaisiH [6].

BucHoBku. Takum 4YMHOM, IOpPUAMYHA MPUPOIA
OCHOBHHUX aJMIHICTPaTHBHUX CIIPaB fKi CKJIaJaloTh
OKpeMi KOH(IIKTHI aJMiHICTPaTUBHI MPOBAJKEHHS,
110, B CBOIO YEPr'y, HAITOBHIOIOTH KOHMIIKTHUH aiami-
HICTpaTUBHUMH Ipoliec, 00yMOBJIEHA BIACHHMH OCO-
ONMMBOCTSIMU TIPEIMETY Ta TOPSIKAMH PO3IIISTY.
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